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Attorneys for Las Vegas Development

Fund LLC
UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEVADA
In re:
Case No. BK-S-22-11824-ABL
FRONT SIGHT MANAGEMENT, LLC Chapter 11

Debtor.

LAS VEGAS DEVELOPMENT FUND,
LLC’S MOTION FOR LIMITED
PROTECTIVE ORDER

Las Vegas Development Fund, LLC (“LVDEF”), by and through its attorneys Andrea M.

Champion, Esq., of Jones Lovelock and Brian D. Shapiro, Esq., of the Law Office of Brian D. Shapiro,

LLC, hereby moves for a limited protective order regarding Front Sight Management, LLC’s (“Front

Sight”) 30(b)(6) deposition of LVDF, the deposition of Simone Williams, and the deposition of Robert

W. Dziubla in his individual capacity. This Motion is based upon the attached points and authorities,
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the Declarations in Support and any oral argument that this Court may permit.'

MEMORANDUM OF POINTS AND AUTHORITES

I INTRODUCTION

Front Sight, through its 30(b)(6) deposition subpoena of LVDF, seeks to have LVDF testify
in violation of multiple Court orders based upon the illogical position that it solely seeks this
protected information in the Chapter 11 bankruptcy action. It irrationally reasons that, because the
protective orders were entered and remain standing orders in the Adversary Action, such request is
acceptable. Front Sight should not be permitted to intentionally side-step the protective orders in the
Adversary Action through the Bankruptcy Action particularly when: (i) upon stipulation, the
Adversary Action will be tried in conjunction with the claim objection, (ii) Front Sight’s claim
objection is part and parcel of Front Sight’s claims in the Adversary Action, and (iii) Front Sight’s
claim objection does not make protected (and irrelevant) information subject to discovery (or
relevant). Put simply, LVDF is only asking this Court to apply the multiple protective orders in the
Adversary Action and to limit only those topics in Front Sight’s 30(b)(6) deposition notice that call
for the violation of those court orders.

To be clear, Front Sight’s 30(b)(6) subpoena includes 49 topics. LVDF has already agreed to
produce Robert Dziubla on behalf of LVDF to be deposed on March 31, 2023.2 LVDF only seeks a
protective order on three categories of information: (1) the EB-5 investors and potential investors’
identities and private personal information (such as their banking information and their contact
information), (2) the compensation of the foreign placement agents, and (3) LVDF, Robert Dziubla,
Linda Stanwood, and Jon Fleming’s confidential financial information. LVDF does not seek a

protective order on those topics (or portions of topics) that do not seek information that is protected

! All references to “ECF No.” are to the number assigned to the documents filed in the above-captioned bankruptcy case
as they appear on the docket maintained by the clerk of the court. All references to “AECF No.” are to the number
assigned to the documents filed in adversary case number 22-apl-01116.

2 This is despite Mr. Dzuibla’s multiple days of previous deposition and live testimony provided in the Adversary Action.
LVDF anticipates needing to designate a second 30(b)(6) witness on some of the 30(b)(6) topics but is still working that
designee’s availability. In addition, Front Sight intends to depose Mr. Dziubla for an additional day in his individual
capacity, on January 28, 2023. Because that deposition was unilaterally scheduled, the parties will need to work together
to schedule Mr. Dziubla’s deposition on an agreeable date.
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by court orders.

In addition, Front Sight recently served a Notice of Intent to Subpoena Simone Williams, Esq.
But Front Sight’s notice of intent clearly seeks the production of documents in violation of the
protective order entered in the Adversary Action that was entered as a result of Front Sight’s prior,
and nearly duplicative, subpoena to Ms. Williams. That protective order also governs any future
subpoenas to Ms. Williams. Yet, Front Sight’s current Notice of Intent fails to comply with the
limitations of that protective order.

Finally, Front Sight recently served a Notice of Deposition of Mr. Dziubla in his individual
capacity. Presumably, Front Sight will seek to adduce similar testimony from Mr. Dziubla that is in
violation of the protective orders entered in the Adversary Action. Thus, LVDF is seeking a very
limited protective order, requiring that Front Sight comply with the protective orders in the Adversary
Action.

II. RELEVANT BACKGROUND

For years Front Sight has improperly sought information in violation of the protective orders
entered in the Adversary Action. Each such time, the State Court reaffirmed its protective orders and
time and time again and reminded Front Sight of its obligation to comply with standing orders. Now,
Front Sight continues this improper tactic. This time, however, Front Sight seeks to violate the
standing orders through the guise of a 30(b)(6) deposition of LVDF related to its claim objection as
well as the depositions of Ms. Simone and Mr. Dziubla, noticed in the claim objection proceeding.
LVDEF is, for good reason, not willing to violate those standing orders.

A. The Protective Orders in the Adversary Proceeding Prohibit the Debtor
to Conduct Discovery on the EB-5 Investors and Foreign Placement
Consultants.

For years, solely as a means of harassment, Front Sight has sought to obtain information about
the EB-5 investors. LVDF has always maintained (and still maintains) that Front Sight’s attempts are
intended solely to harass the Defendants and the EB-5 investors. This information is protected and
not relevant to the claims or defenses. The State Court consistently, and repeatedly, protected the

EB-5 investors and their confidential personal information as well as limited information about the

foreign placement consultants, including their compensation.
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Specifically, on April 13, 2020, the Defendants filed their Motion for Protective Order
Regarding Discovery of Consultants’ and Individual Investors’ Confidential Information (the “First
Motion for Protective Order”), seeking an order of protection so that Debtor could not obtain
information about potential EB-5 investors and actual EB-5 investors who became involved in the
Front Sight Project and the foreign placement consultants and agents who worked with the
Defendants.> A copy of which is attached hereto as Exhibit 2.* Defendants’ First Motion for
Protective Order was based on Defendants’ position that (1) the information Debtor was seeking
constituted trade secrets, (2) the protective order in place in the State Action was insufficient to
protect the foreign investors from harm (such as harassment from Front Sight), (3) the foreign
investors had an expectation of privacy and confidentiality, (4) that the information Front Sight was
seeking was not relevant to any of the claims and defenses in the case (including, but not limited to
LVDEF’s Counterclaims against Front Sight or Front Sight’s affirmative claims against Defendants),
and (5) that Defendants’ compensation of the foreign placement consultants constitute proprietary
trade secrets and that the foreign placement consultants had an expectation of confidentiality. See
id.; see also Reply in Support of Defs.” Mot. for Prot. Order Regarding Disc. of Consultants’ and
Indiv. Investors’ Confid. Info., attached hereto as Exhibit 3.

Over Front Sight’s objection, the State Court entered its Findings of Fact and Conclusions of
Law and Order Granting in Part and Denying in Part Defendants’ Motion for Protective Order on
June 30, 2020 (the “June 30, 2020 Protective Order”). A copy of which is attached hereto as Exhibit

4. The June 30, 2020 Protective Order specifically found that the investors’ identities and investment

3 LVDF also moved, as part of the First Motion for Protective Order, to limit discovery about LVDF’s foreign placement
consultants. The Court also granted that portion of LVDF’s Motion, in part, finding that Front Sight was entitled to limited
information about the foreign placement consultants. While LVDF originally objected to a number of proposed 30(b)(6)
topics seeking information about the foreign placement consultants, LVDF is no longer objecting to those requests based
on the parties’ meet and confer discussions. Therefore, LVDF will not address that portion of the Court’s orders in this
motion and will focus solely on that portion of the Court orders that impact the remaining dispute between the parties.

4 Front Sight has filed multiple docket entries, lodging the State Court proceedings in the Adversary Proceeding.
However, in doing so, Front Sight failed to provide an index for the state court docket. In addition, there are hundreds of
pages that are simply bank. See, e.g. AECF No. 12-1. As a result, LVDF is unable to find the AECF Nos. for the State
Court orders and briefs referenced in this Motion. LVDF, therefore, has attached the pertinent filings as exhibits to this
Motion for ease of reference
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information was not germane to the parties’ dispute and thus, “the Court will not allowed discovery
as to the Investors.” Id. at | 5. In addition, the June 30, 2020 Protective Order allowed Debtor only
limited discovery on the foreign placement consultants which did not include Defendants’
compensation of the foreign placement consultants. Id. at § 7.

Similar to the current situation, rather than complying with the June 30, 2020 Protective
Order, Front Sight immediately attempted to begin to find ways to contravene the June 30, 2020
Protective Order. In direct contravention of the protective order’s mandates, on two separate
occasions, Front Sight sent subpoenas for documents and subpoenas to third parties seeking the same
information that was subject to the June, 30, 2020 Protective Order. Both times, LVDF filed motions
for protective order® and each time the Court affirmed that the June 30, 2020 Protective Order stood.
Front Sight was not entitled to any documents or information about the EB-5 investors or potential
EB-5 investors, and that Front Sight was entitled to only limited information and documents
regarding the foreign placement consultants for the limited categories set forth in the June 30, 2020
Protective Order. See Exhibit 7, Order Granting the Second Mot. for Prot. Order, entered on January
25, 2021 (the “January 25, 2021 Protective Order.”); Exhibit 8, Order Granting the Third Mot. for
Prot. Order, entered on March 29, 2022 (the “March 29, 2022 Protective Order”).

Importantly, in opposition to the first of LVDF’s second subsequent motion for protective
order, Front Sight counter moved to “correct,” or seek relief from, the June 30, 2020 Protective
Order—i.e., to allow Front Sight to obtain Defendants’ communications with the EB-5 investors,
information about the actual and potential EB-5 investors, and information regarding the foreign
placement consultants’ involvement in, and communications regarding, the Front Sight Project. See
Exhibit 9, Opp’n to Defs.” Mot. for Prot. Order Re. Subpoenas to Simone Williams and Ethan Devine
and Countermotion. to Correct the June 30, 2020 Order Granting in Part and Denying in Part Mot.
for Prot. Order or For Relief From that Same Order. Not only did the Court affirm the June 30, 2020

Protective Order through the January 25, 2021 Protective Order, but the January 25, 2021 Protective

5> See Exhibit 5, The EB5 Parties’ Mot. for Prot. Order Regarding Subpoenas to Simone Williams and Ethan Devine;
Exhibit 6, Mot. for Protective Order re: Subpoenas for Deposition and Prod. of Docs. to Immigrant Investor Agent #1,
Immigrant Investor Agent #2, Immigrant Investor Agent #3, and Immigrant Investor Agent #3.
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Order also went on to deny Front Sight’s countermotion in its entirety; therefore, confirming that
Front Sight was never allowed (and still was not allowed) to obtain any information about the EB-5
investors and could not seek, among other things, compensation of the foreign placement consultants.
Ex. 8 at p. 3:4-5.

Front Sight has not obtained any order setting aside either the January 25, 2021 or March 29,
2022 protective orders. These protective orders are valid and remain in place today.® See generally,
AECF Court Docket.

B. The Protective Orders Prohibit Front Sight From Obtaining Financial
Information from LVDF and Mr. Dziubla.

Also, solely as a means of harassment, Front Sight has also long sought information and
documents regarding LVDF, Mr. Dziubla, Ms. Stanwood, and Mr. Fleming’s private financial
information. Specifically, Front Sight served written discovery requests upon LVDF and Mr. Dziubla
in 2019 that sought the disclosure of LVDF and Mr. Dziubla’s financial information, including but
not limited to, any money Mr. Dziubla, LVDF, or any other party might have received from one
another, financial records from LVDF demonstrating how LVDF spent EB-5 money not distributed
to Front Sight, and how LVDF spent any interest payments made by Front Sight. See Mot. for Prot.
Order Regarding the Defs.” Private Financial Info., attached hereto as Exhibit 10.

Over Front Sight’s objection, the State Court entered its Order Granting Defendants’ Motion
for Protective Order Regarding the Defendants’ Private Financial Information on July 10, 2020 (the
“July 10, 2020 Protective Order”).” A copy of the July 10, 2020 Protective Order is attached hereto
as Exhibit 11. The July 10, 2020 Protective Order specifically states that “with the exception of EB5
Impact Advisors, LLC, the EBS Parties’ private, financial information is not relevant to Front Sight’s
fraudulent misrepresentation and breach of contract claims. Therefore, the Court finds that Front

Sight is not entitled to financial information from Las Vegas Development Fund, LLC, EB5S Impact

¢ Presumably Front Sight acknowledges the effect of the protective order by trying to circumvent them, as noted herein.

7 The June 30, 2020 Protective Order, the January 25, 2021 Protective Order, the March 29, 2022 Protective Order, and
the July 10, 2020 Protective Order are collectively referred to herein as the “Protective Orders.”
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Capital Regional Center, Robert W. Dziubla, Jon Fleming, or Linda Stanwood.” Id.

Front Sight has not filed a motion to set aside the July 10, 2020 Protective Order. It remains
in place today. See generally, AECF Court Docket.

C. Front Sight Files a Voluntary Chapter 11 Bankruptcy Petition, Stipulates
that the Adversary Action and LVDF Claim Objection Will Proceed
Together, and Now Seeks Testimony in Violation of the Protective
Orders.

On May 24, 2022, Front Sight filed a voluntary Chapter 11 bankruptcy petition. See, ECF
No. 1. On June 23, 2022, Front Sight filed a notice of removal of the State Court Proceeding to the
Bankruptcy Court by initiating adversary case number 22-ap-01116-abl. See AECF No. 1 (referred
to herein as the “Adversary Proceeding”).

On December 23, 2022, the parties filed a Stipulated Scheduling Order and Briefing Schedule
Regarding LVDF Claim No. 282 and Remaining Adversary Actions in both the Adversary Action
and within the Chapter 11 bankruptcy case. See ECF No. 621; AECF No. 132. The stipulations
confirmed the parties’ intent to consolidate discovery related to the LVDF Claim Objection and the
Adversary Action, setting a single close of discovery deadline (March 1, 2023) and confirming that
a single bench trial for the LVDF Claim Objection and the Adversary Action would be held (on June
1,2,5,6,and 8, 2023). See id.

Pursuant to the December 23, 2023 Stipulated Scheduling Order, LVDF filed its Amended
Proof of Claim on December 23, 2023 (Claim No. 284) and Front Sight filed its Amended Objection
to LVDF’s Claim No. 284 on December 30, 2022. See ECF No. 628. (The claim objection proceeding
is referred to herein as the “LVDF Claim Objection”).

On February 1, 2023, an Amended Scheduling Order and Briefing Schedule Regarding LVDF
Claim No. 282 and Remaining Adversary Claims was filed in both the Adversary Action and within
the Chapter 11 bankruptcy case. See ECF No. 680; AECF No. 144. The Amended Scheduling Order

reflects an amended trial date of July 10, 13, 14, 18, and 20, 2023® and due to the later trial date, an

8 LVDF understands that due to an inadvertent scheduling error, the Court required that the trial date be moved from the
original June 2023 trial dates.
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updated discovery schedule. See id. But, again, the Amended Scheduling Order confirms that a single
bench trial for the LVDF Claim Objection and the Adversary Action will be held and that discovery
will proceed as to both the LVDF Claim Objection and the Adversary Action. See id.

On February 3, 2023, Front Sight provided a list of 50 proposed topics for the 30(b)(6)
deposition of LVDF. See Exhibit 12, a copy of Ms. Pilatowicz’s February 3, 2023 email
correspondence and proposed topics. A number of those topics sought testimony in violation of the
Protective Orders. In addition, Front Sight’s topics were, in some cases, duplicative of testimony
already given by LVDF in the Adversary Action. Accordingly, on February 11, 2023, LVDF sent a
detailed meet and confer letter to Front Sight, outlining its objections to the proposed topics, a copy
of which is attached hereto as Exhibit 13.

The parties participated in a telephonic meet-and-confer call on February 17, 2023. See
Exhibit 1, the Declaration of Andrea M. Champion (“Champion Decl.”), at § 5. During that call,
Front Sight took the position that, because it only intended to notice LVDF’s 30(b)(6) deposition in
the Claim Objection proceeding (the Chapter 11 case) and not the Adversary Action, the protective
orders entered in the Adversary Action were not applicable. Id. While the parties also discussed other
objections LVDF was making to the proposed topics, those objections have since been largely
resolved and LVDF does not anticipate filing a motion related to the other topics at this time.

The remaining dispute between the parties is whether the multiple protective orders entered
in the Adversary Action preclude Front Sight from seeking testimony regarding (1) the EB-5
investors, their identities and personal confidential information, (2) what compensation LVDF paid
the foreign placement consultants, and (3) how LVDF spent interest paid by Front Sight in the
bankruptcy action and seeking documents on those same topics. Id. at 9 19. As to the first category,
Front Sight explained during the February 17, 2023 meet and confer on the proposed 30(b)(6) topics
that it was really seeking information about: (1) how many EB-5 investors there were, (2) when EB-
5 investors wired money to LVDF, (3) how much of that money was disbursed to Front Sight (and
when), and (4) how much of that investor money was held back pursuant to the CLA. Id. at 9 5-6.
LVDF explained to Front Sight that none of that information was protected so long as Front Sight

did not seek the disclosure of the EB-5 investors’ names and banking information. Id. While Front




JONES LOVELOCK
6600 Amelia Earhart Court, Suite C
Las Vegas, Nevada 89119

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 22-11824-abl Doc 736 Entered 03/06/23 17:36:14 Page 9 of 19

Sight’s counsel indicated that she would consider whether Front Sight would proceed without that
minimal protected information, Front Sight has since demanded that LVDF file a motion for
protective order regarding the application of the Protective Orders. 1d. at 99 6-13; see also Ex. 17.
This Motion is prudent and necessary.’

Therefore, LVDF seeks a limited motion for protective order on the following portions of the
following 30(b)(6) topics from Front Sight’s 30(b)(6) Subpoena, a copy of which is attached hereto
as Exhibit 14:'°

» Topic 5: LVDF’s knowledge of the status of any LVDF’s investors’ I-529 and 1-829
petitions

LVDF seeks a protective order on only that portion of topic 5 that would require the disclosure
of the investors’ names, contact information, and banking information.

» Topic 6: Communications to LVDF from USCIS regarding:
a. Job Creation;
b. How EBS5 funds received by LVDF were spent;
c. Sufficiency of records provided to USCIS by any investor; and
d. The scope and nature of the Front Sight Project.

LVDF also seeks a protective order on only that portion of topic 6(b) that would require the
disclosure of how LVDF spent EB-5 funds that were held back under the CLA. LVDF does not
believe that topic 6 calls for the disclosure of investor information. However, to the extent it is sought,
a protective order regarding the investors’ names, contact information, and banking information is
appropriate.

» Topic 7: Communications from USCIS regarding:

9 The parties subsequent meet and confer correspondence are attached hereto as follows: Exhibit 15, Ms. Pilatowicz’s
February 22, 2023 letter; Exhibit 16, Ms. Champion’s February 24, 2023 letter; Exhibit 17, Ms. Pilatowicz’s February
24,2023 letter which includes an amended proposed 30(b)(6) topic list; Exhibit 18, Ms. Champion’s March 2, 2023 letter;
Exhibit 19, Ms. Champion’s March 3, 2023 email (without attachment); Exhibit 20, Ms. Champion’s March 3, 20232
email (without attachment); Exhibit 21, the email correspondence between Ms. Pilatowicz and Ms. Champion between
March 4, 2023 and March 6, 2023 (without attachments).

19 The topic numbers have changed a number of times. Therefore, the topics numbers listed in the motion are the topic
numbers from Front Sight’s formal Subpoena, served on March 1, 2023.
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a. Job Creation;

b. How EBS5 funds received by LVDF were spent;

c. Sufficiency of records provided to USCIS by any investor; and
d. The scope and nature of the Front Sight Project.

LVDF seeks a protective order on only that portion of topic 7(b) that would require the disclosure
of how LVDF spent EB-5 funds that were held back under the CLA. LVDF does not believe that
topic 7 calls for the disclosure of investor information. However, to the extent it is sought, a protective
order regarding the investors’ names, contact information, and banking information is appropriate.

» Topic 10: All payments made by LVDF to foreign placement agents.

LVDF seeks a protective order as to the entirety of topic 10 as it seeks information that is not
subject to the limitations set forth in the June 30, 2020 Protective Order. LVDF has always
maintained, and still maintains, that its payment of foreign placement agents is proprietary and
confidential.

» Topic 11: LVDF’s receipt and use of funds obtained from Front Sight, specifically:
a. Interest payments;
b. $90,000 paid to LVDF on November 22, 2017,
C. $40,000 paid to LVDF on December 29, 2017;
d. $60,000 paid to LVDF on March 1, 2018;
e. $56,000 paid to LVDF on May 2, 2018; and
f. $35,000 paid to LVDF on July 6, 2018.

LVDF seeks a protective order as to the entirety of topic 11 as it seeks information that is

squarely protected under the July 10, 2020 Protective Order.

» Topic 13: All EB-5 financing received by You from investors, specifically:

a. The amount of funds received;
b. The date funds received; and
c. The use of funds received.

LVDF seeks a protective order on only that portion of topic 13(c) that would require the

disclosure of how LVDF spent EB-5 funds that were held back under the CLA. LVDF does not

10
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believe that topic 13 calls for the disclosure of investor information. However, to the extent it is
sought, a protective order regarding the investors’ names, contact information, and banking
information is appropriate.

» Topic 38: All interest payments made to you under the CLA, and your use of the
interest payments.

LVDF seeks a protective order as that portion of topic 38 that seeks disclosure of LVDF’s
use of the interest payments. LVDF does not seek a protective order on the interest payments made
to it under the CLA.

» Topic 42: Your Affiliated entities and principals receipt of any funds from EB-5
Investors, including the use of those funds.

LVDF seeks a protective order on the entirety of topic 42 as it seeks information that is
squarely protected under the July 10, 2020 Protective Order.

D. Front Sight Then Issued a Notice of Intent to Subpoena Simone Williams
and a Notice of Deposition Mr. Dziubla. Both Seek Documents and/or
Testimony in Violation of the Protective Orders.

On March 3, 2023, Front Sight served its Notice of Intent to Subpoena Simone Williams—
who Front Sight is aware is an attorney that represents some of the EB-5 investors (the “Williams
Notice”). A copy of the Williams Notice is attached hereto as Exhibit 22. The Williams Notice seeks
the production of documents subject to the Protective Orders and (presumably) testimony in violation
of the Protective Orders as well. Specifically, Front Sight demands that Ms. Williams produce all
documents and communications pertaining to the Front Sight Project, including but not limited to,
communications with LVDF, EB5IA, EBSIC, or the EBS investors themselves. The Williams Notice
is a near copy-and-paste of Front Sight’s October 12, 2020 Notice of Intent to Issue Subpoena for
Deposition and Production of Documents to Simone Williams, Esq., a copy of which is attached
hereto as Exhibit 23 and which lead to the entry of the January 25, 2021 Protective Order. Indeed,
the January 25, 2021 Protective Order specifically governs future attempts to subpoena and/or depose
Ms. Williams:

The Court’s June 30, 2020 [Protective] Order stands. Accordingly, while

Front Sight is entitled to depose third parties, including but not limited to Ms.
Williams and Mr. Devine, any depositions Front Sight may take in this matter must

11
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be consistent with the limitations set forth in the Court’s June 30, 2020 Order.
IT IS ALSO ORDERED that pursuant to the Court’s June 30, 2020 Order,

Front Sight is not entitled to request that third parties, including but not limited to

Ms. Williams and Mr. Devine, produce documents in violation of the Court’s June

30, 2020 Order.
Ex. 7 at pg. 2.

On March 3, 2023, Front Sight also served its Notice of Deposition of Mr. Dziubla in his
individual capacity, a copy of which is attached hereto as Exhibit 24. LVDF anticipates that Front
Sight will also seek testimony from Mr. Dziubla in violation of the Protective Orders, and consistent

with Front Sight’s 30(b)(6) notice of LVDF and its Subpoena of Ms. Williams.

III. LEGAL ARGUMENT

A. Jurisdiction.

This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334. Venue
is proper pursuant to 28 U.S.C. §§ 1408 and 1409. This is a core proceeding under 28 U.S.C. §
157(b)(2). The basis for relief requested is 11 U.S.C. § 105(a) and Rule 9016 of the Federal Rules of
Bankruptcy Procedure, which makes Rule 45 of the Federal Rules of Civil Procedure applicable.

B. The Protective Orders Are Valid Orders in the Adversary Action.

Indisputably, the State Court entered the Protective Orders in the Adversary Action while it
was still pending before the Eighth Judicial District Court, State of Nevada. The Protective Orders
remain effective in the Adversary Action. Certainly, after removal, this Court treats the State Court
orders as its own. See 28 U.S.C. § 1450 (stating that all orders entered before removal “shall remain

in full force and effect until dissolved or modified”); see also Hee Ok Jung v. Chung Hee Kee (In re

Tae Woon Kim), 2016 Bankr. LEXIS 1099, at * 5-6 (Bankr. C.D. Cal. April 6, 2016). Thus, the
following Protective Orders remain in place in the Adversary Action:

» The June 30, 2020 Protective Order stating that “[t]he Investors’ identities and
investment information are not germane to the claims and defenses in this case. Therefore, pursuant
to NRCP 26(c)(1)(A), the Court will not allow discovery as to the Investors”;

» The January 25, 2021 Protective Order stating that “[p]Jursuant to the Court’s June 30,
2020 [Protective Order], the Court has already found that . . . information about the EB-5 Investors’

and potential investors (including their identities and investment information) are not germane to the
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claims and defenses in this case and therefore not subject to discovery. The Court’s June 30, 2020
Order stands. Accordingly, while Front Sight is entitled to depose third parties . . . any depositions
Front Sight may take in this matter must be consistent with the limitations set forth in the Court’s
June 30, 2020 [Protective] Order”;

» The March 29, 2022 Protective Order again affirming and stating that “[p]ursuant to
the Court’s June 30, 2020 [Protective Order], the Court has already found that . . . information about
the EB-5 Investors’ and potential investors (including their identities and investment information)
are not germane to the claims and defenses in this case and therefore not subject to discovery. The
Court’s June 30, 2020 Order stands.” The March 29, 2022 Protective Order goes on to deny Front
Sight’s countermotion to “correct” the June 30, 2020 Order or to otherwise grant Front Sight relief
from the June 30, 2020 Protective Order and to affirm that “any depositions Front Sight may take in
this matter must be consistent with the limitations set forth in the Court’s June 30, 2020 [Protective]
Order and the January 25, 2021 [Protective] Order.”

» The July 10, 2020 Protective Order stating that “with the exception of EB5 Impact
Advisors, LLC, the EB5 Parties’ private, financial information is not relevant to Front Sight’s
fraudulent misrepresentation and breach of contract claims. Therefore, the Court finds that Front
Sight is not entitled to financial information from Las Vegas Development Fund, LLC, EB5S Impact
Capital Regional Center, Robert W. Dziubla, Jon Fleming, or Linda Stanwood.”

Importantly, while Front Sight moved to set aside the June 30, 2020 Protective Order before
the State Court and lost, Front Sight has taken no steps in the Adversary Action to set aside the
Protective Orders. They remain in full force and effect until dissolved or modified. See 28 U.S.C. §
1450.

C. The Protective Orders Should Apply to the Claim Objection.

The dispute between the parties boils down to one question: should Front Sight be allowed to
violate the Protective Orders when the LVDF Claim Objection and Adversary Action are proceeding
through discovery together and will be tried together? LVDF respectfully submits that the answer to
that question is an unequivocal "No.” The Protective Orders became orders of this Court upon

removal. Front Sight’s act of filing an objection to LVDF’s claim does not render protected
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information unprotected.

Rule 26(c)(1) governs protective orders. Under that rule, “[t]he court may, for good cause,
issue an order to protect a party or person from annoyance, embarrassment, oppression, or undue
burden or expense,” including “forbidding inquiry into certain matters, or limiting the scope of
disclosure or discovery to certain matters." Fed. R. Civ. P. 26(c)(1)(D). In order to make the requisite
showing of good cause, “the party seeking protection bears the burden of showing specific prejudice

or harm that will result if no protective order is granted.” Phillips ex rel. Estates of Byrd v. General

Motors Corp., 307 F.3d 1206, 1210-11 (9th Cir. 2022); WebSideStory, Inc. v. NetRatings, Inc., No.

06cv408-WQH-AJB, 2007 U.S. Dist. LEXIS 20481, at *1-2 (S.D. Cal. Mar. 22,2017) (“To establish
good cause, the moving party must make a clear showing of a particular and specific need for the
order.”) Here, LVDF’s showing of a particular need is clear because Front Sight is seeking testimony
in violation of the Protective Orders.

Front Sight is taking the position that it can end-route the Protective Orders by seeking
discovery in the LVDF Claim Objection. While LVDF has not found any case law directly on point,
it is unsurprising as Front Sight’s position is nonsensical at best. Because Front Sight has not sought
to obtain a new order, setting aside the Protective Orders, Front Sight is knowingly seeking
testimony, written discovery, and documents in clear violation of the Protective Orders.

Importantly, during the parties’ meet and confer on the 30(b)(6) topics, Front Sight was
unable to explain how the information sought (and protected by the Protective Orders) is relevant to
Front Sight’s claim objection. This is obviously because Front Sight’s claim objection is largely
duplicative of its affirmative claims in the Adversary Action.

Front Sight’s Amended Claim Objection focuses largely on LVDF’s alleged “solicitation of
Front Sight” and its fraudulent inducement of Front Sight. See generally ECF No. 628. Those
arguments are a near copy-and-paste from Front Sight’s fraudulent inducement claim in the
Adversary Action. See Second Am. Compl., filed January 4, 2019, a copy of which is attached hereto

as Exhibit 25 at 99 11-47, 74-84. Front Sight’s Amended Claim Objection also focuses on LVDF’s

14
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alleged breach of the CLA which is also a pending claim in the Adversary Action.!! Compare ECF
No. 628 at p. 12-13 with Ex. 25 at 9 100-106. Front Sight’s remaining objections to LVDF’s claim—
that the CLA is illusory (ECF No. 628 at p. 13), that LVDEF’s attorneys’ fees, interest, and foreclosure
fees are not recoverable (id. at p. 15), that LVDF cannot recover duplicative amounts that do not
represent actual damages (id. at p. 16-18), and that Front Sight is entitled to offset its damages due

to the bankruptcy proceeding (id. at p. 19-20)—do not relate to the EB-5 investors or LVDF’s use of

the interest payments whatsoever. In sum, Front Sight’s claim objection is either duplicative or

unrelated to the protected information. There can be no doubt that Front Sight’s claim objection does
not transform the irrelevant and protected information into relevant and discoverable information.

It is clear from the parties’ meet and confer correspondence, after their initial meet and confer
call, that Front Sight is intentionally misapprehending LVDF’s position with regard to the
information sought regarding the EB-5 investors and the foreign placement agents. LVDF is not
seeking to protect how many EB-5 investors were involved in the Project, when they wired their
money to LVDF, how much of that EB-5 money was distributed to Front Sight, when it was
distributed to Front Sight, how much of the EB-5 money was held back (consistent with the CLA).
LVDF merely wants to protect the identity of the EB-5 investors, their private financial banking
information, and their contact information. Likewise, LVDF is not seeking to protect the identity of
the foreign placement consultants,'> LVDF’s communications with the foreign placement
consultants,'® or what LVDF told the foreign placement consultants about the CLA and Front Sight,
if anything. LVDF only seeks to protect the compensation paid to the foreign placement consultants,
if any, because it is proprietary and confidential. See generally, Declaration of Robert Dziubla,
attached as Exhibit 26.

Moreover, Front Sight’s position that it is entitled to discovery in violation of the Protective

"' In the Adversary Action, Front Sight also has a pending breach of the implied covenant of good faith and fair dealing
claim to the extent that the Court finds that LVDF did not technically breach the CLA but violated the covenant of good
faith and fair dealing. See Ex. 25 at §{ 107-113.

12 LVDF has already disclosed that information in written discovery.

13 LVDF has already produced thousands of pages of correspondence between it and the foreign placement consultants.
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Orders raises an obvious practical consideration: if the Court allows Front Sight to conduct discovery
in the LVDF Claim Objection but does not set aside the Protective Orders in the Adversary Action,
when the parties file dispositive motions or proceed to trial, how exactly will the parties (and the
Court) handle the differing evidence in the two proceedings? Will the Court allow Front Sight, at
trial, to adduce evidence in violation of the Protective Order on only the LVDF Claim Objection but
now consider it in the Adversary Action? Will the Court allow Front Sight to present documents at
trial that may be produced in the LVDF Claim Objection but that are in violation of the Protective
Orders in the Adversary Action? LVDF has specifically asked Front Sight to confirm, on multiple
occasions, whether it is Front Sight’s position that testimony and evidence adduced in the claim
objection will be presented and considered only in the claim objection and not for the adversary
action and, conversely, whether testimony and evidence adduced in the adversary action will be
presented and considered only for the adversary action and not offered for the claim objection. Ex.
21. Front Sight has not responded to LVDF’s inquiry, despite LVDF’s follow-up. See Exs. 22, 23,
24, and 25.

From LVDF’s perspective, Front Sight’s position does not make practical sense and invites
error into trial. The Protective Orders either apply in both actions or they do not apply to either action.
Alternatively, if the Protective Orders apply in only the adversary action and not the claim objection
(which appears to be Front Sight’s position), then there should be two separate trials scheduled
(contrary to the parties’ prior stipulation) and for each separate trial, the parties can only offer the
testimony and evidence adduced in discovery in that particular action.

LVDF respectfully submits that the single trial should be maintained pursuant to the parties’
stipulation and the Court’s prior order and that the Court should find that the Protective Orders apply.
Because Front Sight has not filed a second motion to set aside the Protective Orders (on which Front
Sight would bear the burden of demonstrating why the Court’s Protective Orders should be revisited
yet again), the Court has no reason at this time to conclude that the protective order should not apply
to either action. Moreover, because Front Sight has already filed and lost a motion to set aside the
Protective Orders, the Court should consider any countermotion filed by Front Sight, outside the

stipulated scheduling order, with great suspicion.
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Finally, it bears noting that there is also a Protective Order entered in the Adversary Action
that governs confidentiality of documents and deposition testimony. Front Sight has continued to
treat documents and testimony adduced in both the Adversary Action and the LVDF Claim Objection
subject to that Protective Order. In addition, Front Sight has repeatedly cited to, and relied on, a State
Court Order from January 23, 2020 in the Chapter 11 Bankruptcy Action—even though it was
subsequently found to be preliminary and non-binding. See ECF No. 253 at p. 3 (contending that the
State Court’s January 23, 2020 Order should be considered on LVDF’s Motion to Terminate Stay);
ECF No. 338 at p. 31-32 (Front Sight’s 1% Amended Disclosure Statement cited to the January 23,
2020 Order as evidence of the “fraudulent nature of LVDEF’s foreclosure action and its initial
counterclaim”). Front Sight is cherry-picking which orders from the Adversary Action it believes
should and should not be applied to the LVDF Claim Objection. Front Sight cannot have it both
ways—either the State Court’s Orders are applicable in the LVDF Claim Objection, or they are not.

LVDEF’s request is a simple one. It only requests that this Court enter another protective order,
reaffirming that the Protective Orders stand and that any discovery, including the 30(b)(6) deposition
of LVDF, the deposition of Ms. Williams, and the deposition of Mr. Dziubla must confirm thereto.'

IV.  CONCLUSION

LVDF has already agreed to present a 30(b)(6) designee on the vast majority of Front Sight’s
proposed 30(b)(6) topics. If Front Sight’s intent in taking the 30(b)(6) deposition is to get relevant
testimony related to its claim objection and for use in the Adversary Action, it should agree to be
limited by the Protective Orders. Indeed, LVDF has already offered to provide testimony about the
money received from EB-5 investors (i.e., how many EB-5 investors there were, how much money

was raised from EB-5 investors, when EB-5 funds were disbursed to Front Sight, and how much EB-

14 As to Front Sight’s attempts to seek information related to the EB-5 investors and potential EB-5 investors, and
compensation to the foreign placement consultants, LVDF asks this Court to reaffirm for the fourth time that Front
Sight is not entitled to such information.

Front Sight did serve separate written discovery requests (requests for production of documents and interrogatories)
which also seek the disclosure of documents and information subject to the Protective Orders. Because the parties’ have
not met and conferred on those responses or LVDF’s objections to those requests (which typically include additional
objections beyond the entry of the Protective Orders), the parties have agreed that this Motion should go forward and
then will dictate the parties’ additional meet and confer efforts on the written discovery.
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5 funds were held back pursuant to the CLA)—information Front Sight has identified as critical to its
claim objection—so long as Front Sight not inquire about the EB-5 investors’ personal information
(i.e., their identities and banking information). Yet, Front Sight has inexplicably refused.

Front Sight’s rejection of this reasonable parameter is evidence that Front Sight seeks the
information about the EB-5 investors solely to harass them and to contravene the Protective Orders.
LVDF merely wants the confidential and private information of the EB-5 investors and its members
protected and to abide by the Court’s clear and long-standing mandates.

Front Sight does not need any of the information it seeks about the EB-5 investors, the
compensation of the foreign placement consultants, or LVDF’s members in order to proceed with the
Claim Objection. Likewise, Front Sight does not need to know how LVDF spent any interest payments
made by Front Sight in order to proceed with the Claim Objection. This information is privileged,
confidential, and not relevant to any claim, defense, or objection to LVDF’s claim. A new protective
order, affirming the Protective Orders and requiring Front Sight to comply with the long-standing
Protective Orders, thus is necessary.

DATED this 6™ day of March, 2023.

/s/ Andrea M. Champion, Esq.
Andrea M. Champion, Esq. (13461)
Nicole Lovelock, Esq. (11187)

Sue Trazig Cavaco, Esq. (6150)
JONES LOVELOCK

6600 Amelia Earhart Ct., Suite C
Las Vegas, Nevada 89119

Brian D. Shapiro, Esq.

Nevada State Bar No. 5772

LAW OFFICE OF BRIAN D. SHAPIRO, LLC
510 S. 8th Street

Las Vegas, Nevada 89101

Tel: (702) 386-8600

Fax: (702) 383-0994
brian@brianshapirolaw.com

Attorneys for Las Vegas Development
Fund, LLC

1/

1/

1/
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the LAS VEGAS

DEVELOPMENT FUND, LLC’S MOTION FOR LIMITED PROTECTIVE ORDER was

served on the 6 day of March 2023, via the Court’s CM/ECF Noticing System on all registered users in

this case.

By /s/ Julie Linton
An Employee of JONES LOVELOCK
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Brian D. Shapiro, Esq.

Nevada State Bar No. 5772

LAW OFFICE OF BRIAN D. SHAPIRO, LL.C
510 S. 8™ Street

Las Vegas, Nevada 89101

Tel: (702) 386-8600

Fax: (702) 383-0994

brian@brianshapirolaw.com

Andrea M. Champion, Esq.
Nevada State Bar No. 13461
Nicole E. Lovelock, Esq.
Nevada State Bar No. 11187
Sue Trazig Cavaco, Esq.
Nevada State Bar No. 6150
JONES LOVELOCK

6600 Amelia Earhart Court, Suite C
Las Vegas, Nevada 89119

Tel: (702) 805-8450

Fax: (702) 805-8451
achampion@joneslovelock.com
nlovelock@joneslovelock.com
scavaco@joneslovelock.com

Attorneys for Las Vegas Development

Fund, LLC
UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEVADA
In re:
Case No. BK-S-22-11824-ABL
FRONT SIGHT MANAGEMENT, LLC Chapter 11

Debtor.

DECLARATION OF ANDREA M. CHAMPION, ESQ. IN SUPPORT OF LAS VEGAS
DEVELOPMENT FUND, LLC’S MOTION LIMITED FOR PROTECTIVE ORDER

I, Andrea M. Champion, Esq. declare as follows:
1. Tam over eighteen (18) years of age and mentally competent.

1. I am an attorney duly licensed to practice law in the State of Nevada and am counsel

for Las Vegas Development Fund, LLC (“LVDF”) and Robert W. Dziubla (“Dziubla”).
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2. I have personal knowledge of and am competent to testify to the fact contained in this
Declaration. If called to do so, I would competently and truthfully testify to all matters set forth
herein, except for those matters stated to be based upon information and belief.

2. I 'make this declaration in support of LVDF’s Motion for Limited Protective Order (the
“Motion”).

3. On February 3, 2023, Teresa Pilatowicz, counsel for Front Sight Management, LLC
(“Front Sight”) sent me an email with a proposed list of 50 topics for the 30(b)(6) deposition of LVDF.
A true and correct copy of that email is attached to the Motion as Exhibit 12.

4. Because a number of proposed topics sought testimony in violation of the multiple
protective orders entered in the Adversary Action, on February 11, 2023, I sent a detailed meet and confer
letter to Ms. Pilatowicz, outlining LVDF’s objections to the proposed topics. A copy of my February 11,
2023 letter is attached to the Motion as Exhibit 13.

5. On February 17, 2023, I participated in a very lengthy meet and confer call with Ms.
Pilatowicz. Ms. Pilatowicz told me, during that call, that it was Front Sight's position that because it only
intended to notice LVDF’s 30(b)(6) deposition in the Claim Objection proceeding and not in the
Adversary Action (which was not clear from Ms. Pilatowicz’s February 3, 2023 email), the protective
orders entered in the Adversary Action are not applicable. I advised Ms. Pilatowicz that LVDF disagreed,
particularly since the Claim Objection and Adversary Action are proceeding to a single trial.

6. Ms. Pilatowicz and I then proceeded to discuss each proposed topic that LVDF had
objected to. When we reached then-topic 13 (which is now topic 14 in Front Sight’s 30(b)(6) Subpoena),
Ms. Pilatowicz told me that she still did not know how much EB-5 money was raised so their intent for
this topic was to identify the amount of EB-5 money raised, the amount of EB-5 money that was put into
the Front Sight Project, and when the EB-5 money was raised. I told Ms. Pilatowicz that LVDF had no
objection to providing that information so long as the identity and personal information of the EB-5
investors (including the EB-5 investors’ banking information) was sought. Ms. Pilatowicz told me that
she would confer with her client and get back to me as to whether we could reach an agreement as to that
proposed topic.

7. During our meet and confer, I also asked to explain how the information that is subject to
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the protective orders entered in the Adversary Action have become relevant through the Claim Objection
proceeding. Ms. Pilatowicz did not respond to my inquiry other than to repeat that it is Front Sight’s
position that the protective orders entered in the Adversary Action are not applicable to the Claim
Objection proceeding.

8. At the conclusion of our February 17, 2023 meet and confer conference, Ms. Pilatowicz
told me that Front Sight would be issuing a list of amended proposed 30(b)(6) topics by Monday,
February 20, 2023. We agreed that after the amended proposed topics were provided, we could work to
determine what was still at issue and discuss a briefing schedule, should there need to be motion practice
related to the 30(b)(6) topics.

9. Front Sight did not provide an amended list of proposed 30(b)(6) topics on February 20,
2023.

10. On February 22, 2023, I received a letter from Ms. Pilatowicz regarding a number of]
discovery issues, including the proposed 30(b)(6) topics. A copy of that letter is attached to the Motion
as Exhibit 15.

11. On February 24, 2023, I responded to Ms. Pilatowicz’s letter, addressing the topics in
Front Sight’s proposed 30(b)(6) topic list. A copy of that letter is attached to the Motion as Exhibit 16.

12. T anticipated that, consistent with our discussion on February 17, 2023, Ms. Pilatowicz
and I would then determine which topics the parties still had a dispute over (including, but not limited,
to whether Front Sight still sought the disclosure of the identities of the EB-5 investors and their personal
information).

13. Instead, I received another letter from Ms. Pilatowicz on February 24, 2023 that
demanded that LVDF file a motion for protective order. A copy of that letter is attached to the Motion as
Exhibit 17.

14. I received a separate letter from Ms. Pilatowicz on other discovery issues on February 27,
2023.

15. On March 2, 2023, 1 responded to both of Ms. Pilatowicz’s letters, including addressing
the anticipated 30(b)(6) topics of LVDF. A copy of that letter is attached to the Motion as Exhibit 18.

16. On March 3, 2023, I received email correspondence from Greg Garmin, counsel for Front
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Sight, suggesting that LVDF was manufacturing discovery disputes.

17. To ensure that there was no misunderstanding, I emailed Ms. Pilatowicz the following
day asking her to confirm Front Sight’s position regarding the disputed 30(b)(6) topics. Ms. Pilatowicz
and I exchanged a number of emails from March 4, 2023 and March 6, 2023 regarding the parties’
respective positions. A copy of that email string is attached to the Motion as Exhibit 21.

18. I have repeatedly informed Ms. Pilatowicz that it LVDF’s position that the EB-5 investors
and potential EB-5 investors identities and personal information (including contact information and
banking information) is protected but that LVDF has no objection to providing testimony regarding how
many EB-5 investors there are, whether LVDF communicated with the EB-5 investors, what LVDF told
the EB-5 investors about the Front Sight Project, the CLA, or the jobs created, if anything, how much
EB-5 money was distributed to Front Sight, and how much EB-5 money was held back (pursuant to the
CLA). I have also repeatedly asked Ms. Pilatowicz if it is LVDF’s position that deposition testimony and
discovery adduced the Claim Objection proceeding may only be used in the Claim Objection proceeding
and not in the Adversary Action and, conversely, if deposition testimony and discovery adduced in the
Adversary Action may only be used in the Adversary Action and not in the Claim Objection Proceeding.
I have not received a substantive response to my inquiries.

19. As of the filing of this motion, the parties have largely resolved their disputes over the
30(b)(6) topics for LVDF. However, a dispute remains regarding those topics that seek testimony
regarding: (1) the EB-5 investors and potential EB-5 investors, their identities and personal information,
(2) the compensation of foreign placement consultants, and (3) LVDF and Mr. Dziubla’s financial
information, including how LVDF spent any interest paid by Front Sight.

20. On March 3, 2023, Ms. Pilatowicz informed me that Front Sight intended to subpoena
Simone Williams. Front Sight’s prior subpoena of Ms. Williams served as the basis of one of the
protective orders in the Adversary Action. Because I was unsure if Ms. Pilatowicz was aware of that
background and the fact that Ms. Williams represents a number of the EB-5 investors, I emailed Ms.
Pilatowicz on March 3, 2023 to inform her of the same and to ask whether that changed Front Sight’s
position as to how it was going to proceed with the subpoena to Ms. Williams. I did not receive a response.

However, hours later, Front Sight served its formal Notice of Intent to Issue Subpoena in a Case Under
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the Bankruptcy Code to Simone Williams, Esq., a copy of which is attached to the Motion as Exhibit 22.
21. Front Sight’s previous Notice of Intent to Issue Subpoena for Deposition and Production
of Documents to Simone Williams, Esq., served in the Adversary Action on October 12, 2020 is attached
to the Motion as Exhibit 23.
22. On March 3, 2023, Ms. Pilatowicz also informed me that Front Sight intended to notice
Mr. Dziubla’s individual deposition. LVDF and I anticipate that Front Sight’s deposition of Mr. Dziubla
will seek the same, or similar, testimony as the 30(b)(6) topics that are at issue in the Motion. A copy of]
the Notice of Deposition of Robert W. Dziubla is attached to the Motion as Exhibit 24.
23. Because Front Sight unilaterally scheduled the depositions of Ms. Williams and Mr.
Dziubla, the parties have agreed to work together to find agreeable dates for those depositions.
24. The 30(b)(6) deposition of Mr. Dziubla on behalf of LVDF is currently scheduled for
March 31, 2023.
I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.
DATED this 6" day of March, 2023. ’

St e

Andrea M. Champion
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Defendants, LAS VEGAS DEVELOPMENT FUND LLC; EB5 IMPACT CAPITAL
REGIONAL CENTER LLC; EBS IMPACT ADVISORS LLC; ROBERT W. DZIUBLA; JON
FLEMING; and LINDA STANWOOD by and through their counsel of record, hereby move the
Court pursuant to Nevada Rules of Civil Procedure 26 and Nev. Rev. Stat. Ann. § 600A.070 for a
Protective Order preventing discovery of: (1) investors’ names and personal information; (2)
agents’ and consultants’ names; (3) terms of payment, and (4) information regarding how Las
Vegas Development Fund—i.e., the lender—utilized the interest and success fees it was paid for
securing and disbursing the loan proceeds.

This Motion is made and based upon the pleadings and papers on file herein, the following
Memorandum of Points and Authorities, the Declarations of C. Keith Greer and Robert Dziubla
filed herewith, and any oral argument the Court may hear.

DATED this 13" day of April 2020. FARMER CASE & FEDOR

/s/ Kathryn Holbert

KATHRYN HOLBERT, ESQ.

Attorneys for Defendants

LAS VEGAS DEVELOPMENT FUND
LLC., EB5S IMPACT CAPITAL REGIONAL
CENTER, LLC, EB6 IMPACT ADVISORS,
LLC, ROBERT W. DZIUBLA, JON
FLEMING and LINDA STANWOOD
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION AND SUMMARY OF ARGUMENTS

Defendant Las Vegas Development Fund (“LVD Fund”) loaned Plaintiff in excess of six
million dollars in accordance with the requirements of the federal EBS program. After taking this
money, Plaintiff has conjured a myriad of specious causes of action in an effort to dodge its
obligation to repay this loan. In furtherance of these efforts, Plaintiff has propounded discovery
designed to harass and annoy LVD. Specifically, Plaintiff seeks to obtain a list of names, contact
information, and private personal information of all individuals who invested in LVD Fund, and
also to obtain protected information regarding the identities of LVD Fund’s Foreign Placement
Consultants and the terms of their engagement. However, the requested information is not
appropriate for discovery on the grounds that such information is: (a) a protected trade secret; (b)
protected private personal identifying information; and/or (c¢) confidential personal financial
information regarding the investors and consultants.

All information regarding LVD Fund’s immigrant investors is confidential, proprietary
and not relevant to this action and should be protected from disclosure. Moreover, such
information regarding immigrant investors implicates the privacy rights of those non-party
immigrant investors and Defendants. Thus, Defendants are obligated to: (1) protect such privacy
rights; and (2) take reasonable steps to provide notice and an opportunity to be heard for those
individuals to protect their own privacy rights. See, e.g., Valley Bank of Nevada v. Superior
Court, 15 Cal. 3d 652, 658 (1975).

In addition to the sought information being private and confidential, the requested
information is irrelevant to any claims or defenses in this action, is not admissible, and is not
likely to lead to the discovery of admissible evidence. Indeed, consideration of the nature of the

information sought and the fact that it has no relevance to the claims and defenses at issue leads
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to but one reasonable conclusion: Plaintiff’s true intent in seeking this information is to harass,
annoy, embarrass, and/or oppress Defendants, the individual investors, and consultants, and to
otherwise cause Defendants undue burden or expense.

II. STATEMENT OF FACTS

Although this court is generally familiar with the Construction Loan Agreement (“CLA”),
which is the subject matter of this case, it is important for purposes of this motion to highlight
certain fundamental structural aspects of the transactions involved herein. Understanding the
structure of the transaction is critical to understanding the importance of this motion for
Protective Order.

LVD Fund was formed as a new LLC for the specific purpose of raising funds from
foreign investors. In turn, those funds were to be used to provide loan financing to Front Sight
for construction of the Project. LVD Fund then sponsored an offering to foreign investors to
finance the project. Importantly, the investors who subscribed to the offering are investors in
LVD Fund; they are NOT investors in Front Sight. LVD Fund then used the investment funds
raised to make a loan to Front Sight for construction of the Project as memorialized by the CLA.
Therefore, the structure here was NOT an equity investment in Front Sight. The subscription
agreement specifically references this fact: “I understand that the Unit is being sold by the Issuer
and not by the Borrower, Front Sight Management LLC, or the Manager of the Facilities being
developed, LaTour Resorts and Hotels or any of their respective members, managers or affiliates.”
(Dziubla Decl. Exhibit 3, Subscription Agreement, §7(g)).

Thus, the investors in LVD Fund for whom Front Sight now seeks discovery on bear the
same relationship to Front Sight as the shareholders of Bank of America have to individuals who

receive a mortgage loan from Bank of America. Viewed from this perspective, it is inconceivable
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that a borrower in a dispute with Bank of America would be permitted to conduct discovery
regarding the identity of each of the Bank of America shareholders.

Plaintiff also seeks discovery regarding the Foreign Placement Agent and Consultants
engaged by LVD Fund to promote the investments. Again, this is information regarding
individuals and entities who were engaged to promote investment in LVD Fund, not in Front
Sight. As set forth more fully below, this information is protected from discovery as a trade secret
of LVD Fund.

Additionally, the agreements between LVD Fund and its foreign placement consultants
also contain specific confidentiality provisions which make the information sought non-
discoverable. The Consultant Fee Agreements generally provide “the following shall be deemed
Confidential Information: (a) marketing plans; (b) investor lists and contacts; (c) identities of
actual or prospective Investors; (d) cost, profit, and other financial data; and (e) trade secrets.”

(Dziubla Decl. Exhibit 2, Exemplar Immigration Consulting Fee Agreement at 910).

III. ARGUMENT

A. Legal Standard for Motion for Protective Order

A protective order is used to protect a party or person from annoyance, embarrassment,
oppression, or undue burden or expense, including but not limited to, preventing disclosure of
trade secrets and other confidential information.

Nevada Rule of Civil Procedure 26(c) concerning Protective Orders reads in pertinent
part:

(1) In General. A party or any person from whom discovery is sought may
move for a protective order in the court where the action is pending . . . The court
may, for good cause, issue an order to protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense, including one or more of
the following: . . .

(D) forbidding inquiry into certain matters, or limiting the scope of
disclosure or discovery to certain matters . . .
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(G) requiring that a trade secret or other confidential research,
development, or commercial information not be revealed or be revealed only in a
specified way[.]

Generally, “[d]iscovery matters are within the district court's sound discretion” Club Vista
Fin. Servs., LLC v. Eighth Judicial Dist. Court, 128 Nev. Adv. Op. 21, 276 P.3d 246, 249 (2012).
“Protective orders, in turn, are governed by NRCP 26(c)(2), which permits a district court, ‘for
good cause shown,’ to ‘protect a party ... from annoyance, embarrassment, oppression, or undue
burden or expense’” Okada v. Eighth Jud. Dist. Ct., 131 Nev. 834, 840 (2015).

B. A Protective Order is Necessary to Protect the Disclosure of LVDF’s
Confidential, Private and Trade Secret Information.

Front Sight requests various information concerning the relationship between LVD Fund
and its foreign agents and investors. For example, Request No. 130 specifically would require
production of confidential agreements with LVD Fund’s Foreign Placement Agents and
Immigration Consultants. However, those agreements specifically contain confidentiality clauses
designed specifically to prevent such disclosure. As set forth in the redacted exemplar agreement
attached to the Dziubla Declaration:

Confidentiality. From time to time during the Term of this Agreement, either party
(as the "Disclosing Party") may disclose or make available to the other party (as the
"Receiving Party") information about its business affairs, confidential intellectual
property, trade secrets, third-party confidential information, and other sensitive or
proprietary information, whether orally or in written, electronic, or other form or
media, and whether or not marked, designated, or otherwise identified as
"confidential" (collectively, "Confidential Information"). . . . The Receiving Party
shall: (A) protect and safeguard the confidentiality of the Disclosing Party's
Confidential Information with at least the same degree of care as the Receiving
Party would use to protect its own Confidential Information, but in no event with
less than a commercially reasonable degree of care; (B) not use the Disclosing
Party's Confidential Information, or permit it to be accessed or used, for any
purpose other than to exercise its rights or perform its obligations under this
Agreement; and (C) not disclose any such Confidential Information to any person
or entity, except to the Receiving Party's representatives who need to know the
Confidential Information to assist the Receiving Party, or act on its behalf, to
exercise its rights, or to perform its obligations under the Agreement.

(Dziubla Declaration, Exhibit 2).
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Similarly, Request No. 138 requests details as to every payment and/or transfer of money
or property made to LVD Fund by any foreign or immigrant investor from 2012 to the present.
Request No. 139 is an even broader intrusion into information regarding the individual investors:
“Please provide copies of all documents which identify or contain the details of each and every
EB-5 investor and/or investment transaction related to the Front Sight project, including but not
limited to the identity of the person or entity involved, the address of the person or entity
investing, the country of origin of the person or entity investing, the contact information for the
agent of the EB-5 investor, the date of the transaction, the amount of the investment, the source of
the funds for the investment, the current immigration status of the EB-5 investor, and the current
status of the investment.”

Request No. 158 is similar: “Please produce a copy of all documents, writings, and/or
communications showing the names and other demographical information pertaining to LVDF’s
Class B Members, as defined in LVDF’s Operating Agreement dated March 26, 2014, and
including but not limited to the identity of the Class B Members, the address of the Class B
Member, the country of origin of the Class B Member, the contact information for the agent of the
Class B Member, the date of the transaction, the amount of the investment, the source of the funds
for the investment, the current immigration status of the Class B Member, and the current status of]
the investment.” See also Request No. 159 (“names and other demographical information
pertaining to LVDF’s distributions and investment returns made to its Class B Members”).
Request No.’s 167 — 170 is another attempt to gain information regarding the individual investors
seeking “communications between LVDF and the actual, potential, or prospective EB-5 investors
and/or EB-5 visa applicants and/or their agents.” Request No. 199 requests “all documents which

demonstrate or relate to the status of the I- 829 petition for each immigrant investor.” And Request
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No. 200 seeks “all documents which demonstrate or relate to the status of the I- 526 petition for
each immigrant investor.”

Any response to such requests would necessarily require revealing the identity and
financial details of the individual investors.

1) The Discovery Requests Protected Trade Secret Information

Nevada has enacted the Uniform Trade Secrets Act. N.R.S. 600A.010 et seq. “‘Trade
secret’: (a) Means information, including, without limitation, a formula, pattern, compilation,
program, device, method, technique, product, system, process, design, prototype, procedure,
computer programming instruction or code that: (1) Derives independent economic value, actual
or potential, from not being generally known to, and not being readily ascertainable by proper
means by the public or any other persons who can obtain commercial or economic value from its
disclosure or use; and (2) Is the subject of efforts that are reasonable under the circumstances to
maintain its secrecy.” N.R.S. 600A.030.

Customer (Investor) information and pricing information are trade secrets for which
protection is available in certain circumstances such as those presented here:

“The determination of whether corporate information, such as customer and
pricing information, is a trade secret is a question for the finder of

fact. See Woodward Insur., Inc. v. White, 437 N.E.2d 59, 67 (Ind.1982). Factors to
be considered include: (1) the extent to which the information is known outside of
the business and the ease or difficulty with which the acquired information could be
properly acquired by others; (2) whether the information was confidential or secret;
(3) the extent and manner in which the employer guarded the secrecy of

the information; and (4) the former employee's knowledge of customer's buying
habits and other customer data and whether this information is known by the
employer's competitors .... Id. (citations omitted); see also K.H. Larsen,
Annotation, Former Employee's Duty, in Absence of Express Contract, Not to
Solicit Former Employer's Customers or Otherwise Use This Knowledge of
Customer Lists Acquired in Earlier Employment, 28 A.L.R.3d 7 (1969) (setting
forth a comprehensive list of factors for consideration of whether

customer information constitutes a trade secret).

Frantz v. Johnson, 116 Nev. 455, 466—67, 999 P.2d 351, 358-59 (2000).
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Where, as here, the customer and pricing information is “extremely confidential, its
secrecy was guarded, and it was not readily available to others because the [... ] industry is highly
specialized,” the information should be treated as a trade secret. Kaldi v. Farmers Ins. Exch., 117
Nev. 273,284, 21 P.3d 16, 23 (2001) (customer information was a trade secret); See also Finkel v.
Cashman Prof'l, Inc., 128 Nev. 68, 75 (2012) (trade secrets includes “costs; discounts; future
plans; business affairs; processes; ... technical matters; customer lists; product designs; and,
copyrights.”)

Here, there can be no doubt that the information Front Sight seeks regarding the EB-5
Investors and consultants is information that is protected (i.e., LVDF’s communications and
financial arrangements with immigration consultants/contractors and investors). This information
qualifies as protectable trade secrets under Nevada Law because it is information that: (1) has
been developed by LVDF over time; (2) is not generally known or otherwise available to the
public; (3) has been the subject of reasonable efforts by LVDF to maintain as confidential (as
demonstrated by the Immigration Consultant Fee Agreement discussed above, Dziubla Ex. 2);
and (4) has independent economic value to LVDF and potential competitors. See SI Handling
Sys., Inc. v. Heisley, 753 F.2d 1244, 1260 (3d Cir. 1985) (“subsumed under “costing” and
“pricing” information is a whole range of data relating to materials, labor, overhead, and profit
margin, among other things. . . . [T]his is not information that is readily obtainable by anyone in
the industry. We believe such information qualifies for trade secret protection.”); Nutratech, Inc.
V. Syntech (SSPF) International, Inc., 242 F.R.D. 552, 555 (CD Ca 2007) (customer/supplier lists
and sales and revenue information qualify as “confidential commercial information™); Whyte v.
Schlage Lock Co., 101 Cal. App. 4th 1443, 1455-56 (2002) (cost and pricing data unique to
Schlage was a trade secret); Frantz v. Johnson, 999 P.2d 351, 116 Nev. 455 (2000) (Customer

and pricing information were “trade secrets” under the Uniform Trade Secrets Act (UTSA),
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where the information was extremely confidential, its secrecy was guarded, and it was not readily
available to others); Kaldi v. Farmers Insurance Exchange, 117 Nev. 273 (2001) (customer
information or “book of business” was trade secret).

Nevada law protects against the public disclosure of trade secrets during litigation. See
David Copperfield's Disappearing, Inc. v. Eighth Judicial Dist. Court in & for Cty. of Clark, No.
75609, 2018 WL 2045939, at *1 (Nev. App. Apr. 20, 2018). The UTSA provides for the
protection of trade secrets in any action pending in Nevada courts. “In any civil or criminal
action, the court shall preserve the secrecy of an alleged trade secret by reasonable means, which
may include, without limitation: 1. Granting protective orders in connection with discovery
proceedings; 2. Holding hearings in camera; 3. Sealing the records of the action; 4. Determining
the need for any information related to the trade secret before allowing discovery; 5. Allowing the
owner of the trade secret to obtain a signed agreement of confidentiality from any party who
obtains knowledge of the trade secret; 6. Ordering a person who obtains knowledge of the trade
secret to return to the owner of the trade secret any writing which reflects or contains the trade
secret; and 7. Ordering any person involved in the litigation not to disclose an alleged trade secret
without previous court approval.” Nev. Rev. Stat. Ann. § 600A.070.

Nevada Rules of Civil Procedure governing protective orders is in accord: “The court
may, for good cause, issue an order to protect a party or person from annoyance, embarrassment,
oppression, or undue burden or expense, including one or more of the following: (A) forbidding
the disclosure or discovery; . . . (D) forbidding inquiry into certain matters, or limiting the scope
of disclosure or discovery to certain matters; (E) designating the persons who may be present
while the discovery is conducted; . . . (G) requiring that a trade secret or other confidential
research, development, or commercial information not be revealed or be revealed only in a

specified way” N.R.C.P. 26(c).
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Applying the UTSA, the Court in In re PraireSmart, LLC. 421 S.W. 3d 296, 305
(Tex.App.2014) described a two-step process for determining whether to issue a protective order
for trade secrets. “[I]n determining whether a trade secret must be disclosed, a trial court utilizes a
two-step, burden-shifting procedure. First, the party resisting discovery by asserting a trade secret
privilege must establish that the information sought is, in fact, a trade secret. /d. Once the party
resisting discovery meets this burden, the burden then shifts to the party seeking to obtain
discovery concerning the trade secret to establish that the information sought is necessary for a fair
adjudication of its claims. ” In re PrairieSmarts LLC, 421 S.W.3d 296, 304—05 (Tex. App. 2014)
(citing In re Cont’l Gen. Tire, Inc., 979 SW.2d 609, 613 (Tex. 1998)).

“The burden on the party seeking discovery of trade secrets requires a demonstration with
specificity of exactly how the lack of the trade secret information will impair the presentation of
the case on the merits to the point that an unjust result is a real, rather than a merely possible,
threat. In re Bridgestone/Firestone, Inc., 106 S.W.3d 730, 733 (Tex. 2003). The test cannot be
satisfied merely by general assertions of unfairness. /d. Nor is necessity established by a claim that
the information would be useful rather than necessary. See In re XTO Res. I, LP, 248 S.W.3d 898,
905 (Tex.App.-Fort Worth 2008).” In re PrairieSmarts LLC, 421 S.W.3d 296, 304—05 (Tex. App.
2014).

Here, LVD Fund has made a prima facie showing that the information requested
concerning LVD Fund Investors and Placement Consultants and the terms of the relationships is a
protected trade secret. Therefore, the burden now shifts to Front Sight to demonstrate with
specificity that the information sought is necessary to the presentation of Front Sight’s case and
not merely useful. Front Sight cannot meet this burden for the trade secret information it seeks.

A\

AW
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2) The Information Sought Is Not Admissible Nor Is It Likely To Lead
To The Discovery Of Admissible Evidence.

But Front Sight’s discovery requests go well beyond the disclosure of protected trade
secrets. Front Sight’s requests do not seek the disclosure of admissible evidence or even
information that may lead to the discovery of admissible evidence. The agents’ and investor
names and financial information is not relevant to any claim. While the existence of investors and
agents show that the Defendants were actively marketing and attracting investors, the personal
information of such investors is simply not relevant to Front Sight’s claim of “fraud in the
inducement.” Accordingly, this court should grant the requested Protective Order.

3) The Discovery Requests Are Intended To Harass, Annoy, Embarrass
And/or Oppress Defendants Or To Cause Defendants Undue Burden

or Expense.

Finally, because Front Sight is aware that the business relationship between LVD Fund
and its Placement Consultants and Investors constitutes a protected trade secret, is not relevant to
any claims and defenses, and is confidential, the requests appear to be made for no other reason
but to invade the reasonable expectation of the Placement Consultants and Investors and to
harass, annoy, and embarrass them (and LVD Fund). Front Sight has already demonstrated its
intent to harass the Placement Consultants and Investors and these discovery requests should be
viewed as nothing more than an attempt to continue those efforts. Front Sight previously used
what little information it had available to it to contact two agents in an effort to tarnish the
Defendants by providing the agents with the bogus criminal action against Mr. Dziubla in Nye
County—an action that was instigated by Front Sight and has since been dismissed. The
Defendants are justifiably concerned that if LVD Fund is forced to provide complete responses to

these requests (notwithstanding the fact they seek protected trade secrets and confidential
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information), Ignatius Piazza would use the contact information of LVD Fund’s investors to
further prejudice LVD Fund and its relationship with its investors.

Therefore, because the requested information is confidential and of no value to the present
litigation, and Front Sight has already exhibited a history of using contact information for agents
to unfairly prejudice the Defendants, access to such information should be denied.

III. CONCLUSION

LVD Fund’s Motion for Protective Order should be granted and this Court should issue a
specific order that Plaintiff is not entitled to and must not seek to obtain, from any source, specific
information regarding the EB5 immigrant investors, including such investor’s names, contact
information, bank account information or any other potentially identifying information, any such
information concerning LVD Fund’s Foreign Placement Agents and Consultants, or the terms of
their contracts.

DATED this 13th day of April 2020. FARMER CASE & FEDOR
/s/ Kathryn Holbert
KATHRYN HOLBERT, ESQ.
Nevada Bar No. 10084
kholbert@farmercase.com
2190 E. Pebble Rd., Suite #205
Las Vegas, NV 89123

Telephone: (702) 579-3900
Attorneys for Defendants
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AFFIDAVIT OF C. KEITH GREER IN SUPPORT OF
MOTION FOR PROTECTIVE ORDER

STATE OF CALIFORNIA )
COUNTY OF SAN DIEGO ; .

I, C. Keith Greer, Esq. hereby state and declare, based on my personal knowledge as
follows:

1. I am an attorney at law in good standing before State Bar of California and lam
admitted pro hac vice in Nevada for this matter and am counsel of record for the defendants in
this matter. I submit this Declaration in Support of the Motion for Protective Order filed
concurrently herewith.

2. The Motion for Protective Order is brought on the grounds that the discovery
requested by Plaintiff seeks information and documents protected by trade secret and
confidentiality agreements and, thus, improperly seeks irrelevant, private, proprietary and/or
financial information to which Plaintiff is not entitled.

4. I have previously discussed Defendants’ trade secret and other objections with
Plaintiff’s counsel, John Aldrich on multiple occasions. We have been unable to resolve our
disagreements or reach agreement on the proper treatment of Plaintiff’s requests for trade secret
and other confidential information.

I declare under penalty of perjury under the laws of Nevada that the foregoing is true and

correct.

DATED this 13th day of April 2020.

__s/C. Keith Greer
C. Keith Greer

Front Sight Management LLC v. Las Vegas Development Fund LLC, et al,, Case No.: A-18-781084-B Dept. No.: XVI
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AFFIDAVIT OF ROBERT DZIUBLA IN SUPPORT OF
MOTION FOR PROTECTIVE ORDER

STATE OF CALIFORNIA )
COUNTY OF SAN DIEGO g .

I, Robert Dziubla. hereby state and declare, based on my personal knowledge as follows:

1. I am an individual and an officer of Las Vegas Development Fund, LLC, a
defendant herein.

2. I submit this Declaration in Support of the Motion for Protective Order filed
concurrently herewith.

3. I am the custodian of records for Las Vegas Development Fund, LLC, and have
personal knowledge of the matters set forth herein.

4, Las Vegas Development Fund, LLC., considers the identity of its placement consultants
and investors and the specific arrangements with such individuals and entities to be trade secret as
well as to involve personal confidential information of the parties involved. The identity and
terms of the agreements derive independent economic value from not being generally known to,
and not being readily ascertainable by proper means by the public or any other persons who can
obtain commercial or economic value from its disclosure or use, including Front Sight.

5. In addition, Las Vegas Development Fund is contractually obligated to maintain
certain information regarding the consultants and the individual investors as confidential. For
example, as shown in the exemplar redacted consultation agreement attached hereto as Exhibit 1,
Las Vegas Development Fund, LLC, agreed to keep the list of accepted Non-U.S. investors

confidential. “Foreign Placement Consultant will, for a period of five (5) years after the

termination of this Agreement, maintain a list of the name and address (as of the date of

Front Sight Management LLC v. Las Vegas Development Fund LLC, et al,, Case No.: A-18-781084-B Dept. No.: XVI
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subscription) of each accepted Non-U.S. Investor contacted in connection with this Agreement and
will make the same available to Issuer for inspection and copying if and only if required by
Issuer to comply with its legal and compliance issues, and in such event Issuer shall keep such
information confidential as required under article 15 below.”

7. I am particularly concerned about Ignatius Piazza obtaining this confidential
information because of Piazza’s history of directly contacting our agents in an effort to prejudice
me and my relationship with the agents, and thus prejudice Las Vegas Development Fund, EBS5
Impact Capital Regional Center and EBS Impact Advisors. Specifically, Piazza previously sent
two of my agents documentation regarding the now dismissed bogus criminal action against me
in Nye County that was instigated by Front Sight. I am thus concerned that Piazza would use the
contact information of LVD Fund’s investors to further prejudice LVD Fund and its relationship
with its investors.

8. In addition, disclosure of the terms of the agent contracts would cause harm to the
agents themselves, as this information is highly proprietary.

0. Attached hereto as Exhibit 1 is a redacted exemplar of a Foreign Placement
Consultant Agreement used by Las Vegas Development Fund, LLC in connection with the Front
Sight Project.

10. Attached hereto as Exhibit 2 is a redacted exemplar of an Immigration Consultant
Fee Agreement used by Las Vegas Development Fund, LLC in connection with the Front Sight
Project.

11. Attached hereto as Exhibit 3 is a true and correct copy of the Subscription
Agreement form that each Non-U.S. Investor was required to sign in connection with the Front

Sight Project.

Front Sight Management LLC v. Las Vegas Development Fund LLC, et al,, Case No.: A-18-781084-B Dept. No.: XVI
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I declare under penalty of perjury under the laws of Nevada that the foregoing is true and

correct.

DATED this 13th day of April 2020.

/s/ Robert Dziubla

Robert Dziubla

Front Sight Management LLC v. Las Vegas Development Fund LLC, et al,, Case No.: A-18-781084-B Dept. No.: XVI
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Exhibit 1



Case 22-11824-abl Doc 736-2 Entered 03/06/23 17:36:14 Page 20 of 59

FOREIGN PLACEMENT CONSULTANT
AGREEMENT

PRIVILEGED AND CONFIDENTIAL
ATTORNEY-CLIENT COMMUNICATION AND/OR WORK PRODUCT
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ISSUER

LAS VEGAS DEVELOPMENT FUND,

By: )2// N

Robert D4iubl:
Its Manager

EBS Impact Capital Regional Center, LLC

By: W?f \

Robert D%ubla )
Its Manager

Notices to Issuer:

EB5 Impact Advisors LLC
P.O. Box 3003

916 Southwood Blvd., Suite 1G
Incline Village, NV 89450

PRIVILEGED AND CONFIDENTIAL
ATTORNEY-CLIENT COMMUNICATION AND/OR WORK PRODUCT
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PRIVILEGED AND CONFIDENTIAL
ATTORNEY-CLIENT COMMUNICATION AND/OR WORK PRODUCT
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PRIVILEGED AND CONFIDENTIAL
ATTORNEY-CLIENT COMMUNICATION AND/OR WORK PRODUCT
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N PRIVILEGED AND CONFIDENTIAL
ATTORNEY-CLIENT COMMUNICATION AND/OR WORK PRODUCT
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A-4

PRIVILEGED AND CONFIDENTIAL
ATTORNEY-CLIENT COMMUNICATION AND/OR WORK PRODUCT
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ISSUER
Las Vegas Development Fund, LLC

v BN

Robert,!ﬁj./ Dziubla
Its Manager

EBS5 Impact Capital Regional Center LLC

By: /%L /
Robert \Wﬁziubla
Managing Member

A-5

PRIVILEGED AND CONFIDENTIAL
ATTORNEY-CLIENT COMMUNICATION AND/OR WORK PRODUCT
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ATTORNEY-CLIENT COMMUNICATION AND/OR WORK PRODUCT
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PRIVILEGED AND CONFIDENTIAL
ATTORNEY-CLIENT COMMUNICATION AND/OR WORK PRODUCT
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B-4

PRIVILEGED AND CONFIDENTIAL
ATTORNEY-CLIENT COMMUNICATION AND/OR WORK PRODUCT
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B-6

PRIVILEGED AND CONFIDENTIAL
ATTORNEY-CLIENT COMMUNICATION AND/OR WORK PRODUCT
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ATTORNEY-CLIENT COMMUNICATION AND/OR WORK PRODUCT
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12 Confidentiality. From time to time during the Term of this Agreement, either party (as

the “Disclosing Party™) may disclose or make available to the other party (as the “Receiving Party”)
information about its business affairs, confidential intellectual property, trade secrets, third-party
confidential information, and other sensitive or proprietary information, whether orally or in written,
electronic, or other form or media, and whether or not marked, designated, or otherwise identified as
“confidential” (collectively, “Confidential Information”). Confidential Information shall not include
information that, at the time of disclosure and as established by documentary evidence: (i) is or becomes
generally available to and known by the public other than as a result of, directly or indirectly, any breach
of this Section by the Receiving Party or any of its representatives; (ii) is or becomes available to the
Receiving Party on a non-confidential basis from a third-party source, provided that such third party is
not and was not prohibited from disclosing such Confidential Information; (iii) was known by or in the
possession of the Receiving Party or its representatives prior to being disclosed by or on behalf of the
Disclosing Party; (iv) was or is independently developed by the Receiving Party without reference to or
use of, in whole or in part, any of the Disclosing Party’s Confidential Information; or (v) is required to
be disclosed pursuant to applicable federal, state, or local law or regulation or a valid order issued by a
court or governmental agency of competent jurisdiction. The Receiving Party shall: (A) protect and
safeguard the confidentiality of the Disclosing Party’s Confidential Information with at least the same
degree of care as the Receiving Party would use to protect its own Confidential Information, but in no
event with less than a commercially reasonable degree of care; (B) not use the Disclosing Party’s
Confidential Information, or permit it to be accessed or used, for any purpose other than to exercise its
rights or perform its obligations under this Agreement; and (C) not disclose any such Confidential
Information to any person or entity, except to the Receiving Party’s representatives who need to know
the Confidential Information to assist the Receiving Party, or act on its behalf, to exercise its rights, or to
perform its obligations under the Agreement. The Recetving Party shall be responsible for any breach of
this Section caused by any of its Representatives. At any time during or after the term of this
Agreement, at the Disclosing Party’s written request, the Receiving Party and its representatives shall
promptly return to the Disclosing Party all copies, whether in written, electronic, or other form or media,
of the Disclosing Party’s Confidential Information. The Disclosing Party may seek equitable relief
(including injunctive relief) against the Receiving Party and its Representatives to prevent the breach or
threatened breach of this Section and to secure its enforcement, in addition to all other remedies
available at law.

PRIVILEGED AND CONFIDENTIAL
ATTORNEY-CLIENT COMMUNICATION AND/OR WORK PRODUCT
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PRIVILEGED AND CONFIDENTIAL
ATTORNEY-CLIENT COMMUNICATION AND/OR WORK PRODUCT
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Exhibit 2
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IMMIGRATION CONSULTANT FEE AGREEMENT

Sponsor: Las Vegas Development Fund, LLC (“Sponsor”)
916 Southwood Blvd., Suite 1G (POB 3003)
Incline Village, NV 89450

Contact Persons: Robert Dziubla, President
Contact Email: rdziubla@EBSimpactcapital.com

Jon Fleming, Senior Vice President
Contact Email: ifleming@EBSimpactcapital.com
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10. Confidential Information. Consultant acknowledges that performance under this
Agreement may give it access to information owned or controlled by Sponsor or its respective
members, managers, partners, officers, employees, successors and assigns (collectively, the
“Affiliates”), the disclosure of which would cause substantial or irreparable harm to any or all of
Sponsor and the Affiliates. For purposes of this Agreement, all information disclosed by Sponsor,
or any of its respective Affiliates to Consultant, or to which Consultant gains access, regardless of
the form of such information shall be deemed “Confidential Information,” whether disclosed
before or after the Effective Date, and regardless of the medium or media on which such
information is stored, recorded, conveyed, or communicated. Without limiting the generality of
the foregoing, the following shall be deemed Confidential Information: (a) marketing plans; (b)
investor lists and contacts; (c¢) identities of actual or prospective Investors; and (d) cost, profit, and
other financial data; and (e) trade secrets. Consultant shall protect the Confidential Information by
using the same degree of care with respect to such information that it would exercise with its own




Case 22-11824-abl Doc 736-2 Entered 03/06/23 17:36:14 Page 45 of 59

confidential information or trade secrets, but in any event no less than reasonable care. Consultant
shall ensure that the Confidential Information is made available only to those employees of
Consultant who need to know such information in connection with the performance of this
Agreement. Consultant shall not, without Sponsor’s prior written consent: (i) divulge such
information to third parties; or (ii) copy documents reflecting Confidential Information. Consultant
shall be liable for the unauthorized disclosure of the Confidential Information by Consultant’s
employees, agents, and contractors. Confidential documents may contain unique identifiers.
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SPONSOR:

LAS VEGAS DEVELOPMENT FUND LLC

By: EB5 IMPACT CAPITAL REGIONAL CENTER, LLC, a Nevada limited liability
company, Manager

By:

Robert W. Dziubla
President and CEO

10
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Exhibit 3
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LAS VEGAS DEVELOPMENT FUND LLC

CLASS B MEMBERSHIP UNIT

SUBSCRIPTION AGREEMENT

(Offering to Non-U.S. Subscribers)

Dated as of July 1, 2016

Page 50 of 59
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Dated as of July 1, 2016

'EGAS DEVELOPMENT FUND LLC
EBS ict Capita Center LLC

, Suite 1G
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Representations, Warranties, Covenants and Acknowledgements. ||| GTGzNGEG
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| understand that the Unit is being sold by the Issuer and not by the Borrower, Front
ment LLC, or the Manager of the Facilities being developed, LaTour Resorts and

y of their respective members, managers or affiliates.
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ACCEPTED ON lJuly 5, 2016

LAS VEGAS DEVELOPMENT FUND LLC

a Nevada limited liability company

By: EBS Impact Capital Regional Center LLC

_

- lon Fleming, Manager~
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CERTIFICATE OF SERVICE and/or MAILING

Pursuant to NRCP 5(b), I hereby certify that I am an employee of Farmer Case & Fedor,
and that on this date, I caused true and correct copies of the following document(s):
DEFENDANTS’ MOTION FOR PROTECTIVE ORDER REGARDING DISCOVERY OF

CERTAIN INFORMATION REGARDING BUSINESS CONSULTANTS AND
INDIVIDUAL INVESTORS

to be served on the following individuals/entities, in the following manner,

John P. Aldrich, Esq. Attorneys for Plaintiff

Catherine Hernandez, Esq. FRONT SIGHT MANAGEMENT, LLC
ALDRICH LAW FIRM, LTD.

1601 S. Rainbow Blvd., Suite 160

Las Vegas, Nevada 89146

By:
m ELECTRONIC SERVICE: Said document(s) was served electronically upon all eligible

electronic recipients pursuant to the electronic filing and service order of the Court (NECRF 9).

Dated: April 13, 2020

s/ Kathryn Holbert
An Employee of FARMER CASE & FEDOR

Front Sight Management LLC v. Las Vegas Development Fund LLC, et al,, Case No.: A-18-781084-B Dept. No.: XVI
DEFENDANTS’ MOTION FOR PROTECTIVE ORDER REGARDING CONSULTANTS’ AND INVESTORS’
CONFIDENTIAL INFORMATOIN
Page 18 of 18
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Reception

From: efilingmail@tylerhost.net

Sent: Monday, April 13, 2020 11:57 PM

To: BKfederaldownloads

Subject: Notification of Service for Case: A-18-781084-B, Front Sight Management LLC,

Plaintiff(s)vs.Las Vegas Development Fund LLC, Defendant(s) for filing Motion for
Protective Order - MPOR (CIV), Envelope Number: 5928017

Notification of Service

Case Number: A-18-781084-B

Case Style: Front Sight Management LLC,
Plaintiff(s)vs.Las Vegas Development Fund LLC,
Defendant(s)

Envelope Number: 5928017

This is a notification of service for the filing listed. Please click the link below to retrieve the submitted
document.

Filing Details

Case Number A-18-781084-B
Front Sight Management LLC, Plaintiff(s)vs.Las Vegas Development

Case Style Fund LLC, Defendant(s)
Date/Time Submitted 4/13/2020 11:55 PM PST
Filing Type Motion for Protective Order - MPOR (CIV)

Defendants' Motion for Protective Order re Discovery of Consultants
and Individual Investors Confidential Information

Filed By Kathryn Holbert
Front Sight Management LLC:

Filing Description

Traci Bixenmann (traci@johnaldrichlawfirm.com)

John Aldrich (jaldrich@johnaldrichlawfirm.com)

Service Contacts Las Vegas Development Fund LLC:

Joshua Dickey (jdickey@baileykennedy.com)

John Bailey (jbailey@baileykennedy.com)

Bailey Kennedy, LLP (bkfederaldownloads@baileykennedy.com)
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Kathryn Holbert (kholbert@farmercase.com)

Andrea Champion (achampion@baileykennedy.com)

Keith Greer (keith.greer@greerlaw.biz)

Dianne Lyman (dianne.lyman@greerlaw.biz)

Mona Gantos (mona.gantos@areerlaw.biz)

Document Details |
Served Document Download Document

This link is active for 30 days.
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e

ctronically Filed
5/4/2020 4:04 PM
Steven D. Grierson

CLERK OF THE cOU
RIS g
JOHN R. BAILEY '

Nevada Bar No. 0137

JOSHUA M. DICKEY

Nevada Bar No. 6621

ANDREA M. CHAMPION

Nevada Bar No. 13461
BAILEY +*KENNEDY

8984 Spanish Ridge Avenue
Las Vegas, Nevada 89148-1302
Telephone: 702.562.8820
Facsimile: 702.562.8821
JBailey@BaileyKennedy.com
JDickey@BaileyKennedy.com
AChampion@BaileyKennedy.com

C. KEITH GREER, ESQ.

Cal. Bar. No. 135537 (Pro Hac Vice)
GREER AND ASSOCIATES, A PC
16855 West Bernardo Dr. Suite 255
San Diego, California 92127
Telephone: 858.613.6677

Facsimile: 858.613.6680
keith.greer@greerlaw.biz

Attorneys for Defendants

LAS VEGAS DEVELOPMENT FUND LLC;
EB5 IMPACT CAPITAL REGIONAL CENTER
LLC; EB5 IMPACT ADVISORS LLC; ROBERT
W. DZIUBLA; JON FLEMING; and

LINDA STANWOOD

DISTRICT COURT
CLARK COUNTY, NEVADA

FRONT SIGHT MANAGEMENT LLC, a
Nevada Limited Liability Company, Case No. A-18-781084-B
Dept. No. XVI

Plaintiff,
REPLY IN SUPPORT OF

Vs. DEFENDANTS’ MOTION FOR
PROTECTIVE ORDER REGARDING
LAS VEGAS DEVELOPMENT FUND LLC, a DISCOVERY OF CONSULTANTS’ AND
Nevada Limited Liability Company; et al, INDIVIDUAL INVESTORS’
CONFIDENTIAL INFORMATION
Defendants.
Hearing Date: May 13, 2020
Hearing Time: 10:30 a.m.

AND ALL RELATED COUNTERCLAIMS.
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L. INTRODUCTION

Front Sight’s' Opposition is premised on multiple incorrect assumptions. While the EB5*
Parties have sufficiently demonstrated in their Motion® that information related to the EB-5
investors and foreign consultants constitutes trade secrets pursuant to NRS 600A.030, Front Sight’s
Opposition® is largely premised on its incorrect assertion that the information cannot be deemed
trade secrets “because the information has already been disclosed to USCIS.” Not so. The EBS
Parties have never disclosed the investors and consultants to USCIS’ (nor are they required to).

The EBS Parties are contractually required to keep the investor and consultant information
confidential and they have done so. The EB5 Parties maintain that this information constitutes trade
secrets and that Front Sight has failed to demonstrate that the lack of the investor and consultant
information will impair the presentation of their case to the point that an unjust result is a real,
rather than a mere possible, threat. See In re Bridgestone/Firestone, Inc., 106 S.W.3d 730, 733
(Tex. 2003).

Moreover, Front Sight incorrectly assumes that the EB5 Parties’ Foreign Placements Agents
and Consultants are widely known in the EB5 community and that, therefore, the EB5 Parties
cannot assert a trade secret objection over the disclosure of any of their private information
(including their names, contact information, and contracts). Front Sight is not only wrong, it goes
too far in asking for confidential information about the Foreign Placement Agents and Consultants.

The arguments presented by Front Sight fall flat; specifically:

- The EBS Parties’ Motion is not untimely. Rather, the EB5 Parties timely filed their

Motion in accordance with the Court’s briefing schedule. Neither this Court, nor the Nevada Rules

! “Front Sight” refers to Plaintiff and Counter Defendant Front Sight Management, LLC.

: “EBS Parties” refers to Las Vegas Development Fund, LLC (“LVD Fund”), EB5 Impact Capital Regional
Center, LLC (“EBSIC”), EB5 Impact Advisors, LLC (“EB5IA”), Robert W. Dziubla, Jon Fleming and Linda Stanwood,
collectively.

} “Motion” refers to Defendants’ Motion for Protective Order Regarding Discovery of Consultants’ and

Individual Investors’ Confidential Information.

4 “Opposition” refers to the Opposition to Defendants’ Motion for Protective Order Regarding Discovery of

Consultants’ and Individual Investors’ Confidential Information, filed by Front Sight on April 27, 2020.

> “USCIS” refers to United States Citizenship and Immigration Services.

Page 2 of 16
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of Civil Procedure, required the EB5 Parties to move for a protective order at the same time that they
objected to the Requests for Production of Documents. Thus, Front Sight’s invitation to find the
Motion untimely must be denied.

- The EBS Parties have consistently maintained that the investor and consultant
information constitutes trade secrets. The inadvertent omission of the investor information from the
EBS Parties’ second privilege log was simply a mistake. Front Sight knew it was a mistake because
the EBS Parties continued to maintain that the information was protected and therefore not subject to
disclosure. The Court cannot now find that the EB5 Parties waived their right to protect the investor
and consultant information as a result of their counsel’s inadvertent error.

- The information sought is not relevant to Front Sight’s claims. Front Sight is merely
using the Requests for Production as fishing expedition for information unrelated to the claims and
defenses in this case in its continued efforts to manufacture unmeritorious aspersions against the
EBS Parties. Front Sight has not alleged that the EBS Parties never intended to market the Project.
Indeed, Front Sight could not credibly do so because it received the benefit of the EB5 Parties’
marketing to the tune of $6,375,000—money Front Sight happily accepted. Front Sight’s
misrepresentation and conspiracy claims are limited to their contention that the EB5 Parties
misrepresented their ability and experience to raise money for the Project, the time it would take to
raise money for the Project, the need for a regional center, the need for out-of-pocket expenses, and
their exclusivity in Vietnam. The Requests for Production of Documents seek detailed personal
information about the investors and the consultants (i.c., their names, addresses, financial
information). None of the information sought is likely to lead to the discovery of admissible
evidence.

- Based on Front Sight’s past conduct of contacting the consultants in order to malign
the EBS Parties, the EBS Parties are not confident that the protective order in this case will
sufficiently protect the investors and consultants’ information from disclosure or the investors and
consultants from being harassed by Front Sight.

I
I
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In the end, no basis exists to require the production of the individual investors and
consultants’ information to be produced. Consequently, this Court should grant this Motion, thereby
protecting information related to the investors and the foreign placement consultants.

II. LEGAL ARGUMENT

A. The EB5 Parties’ Motion Is Timely.

Contrary to Front Sight’s contention, the EB5 Parties’ Motion is timely. NRCP 34 sets forth
the requirements for a party responding to a request for production of documents and requires that a
party asserting an objection to a request must state whether any responsive materials are being
withheld on the basis of the objection and permit the remainder of the request (if there is anything
else to permit). See NRCP 34(b)(2)(C). When the EBS5 Parties responded to Front Sight’s First Set
of Requests for Production of Documents, they did just that. In response to each request that could
arguably call for the production of information that constitutes trade secrets, is confidential,
proprietary, commercially sensitive, or information that is protected by rights of privacy, the EBS
Parties asserted the appropriate objection(s) and then went on to specify whether they would be
producing any portion of the responsive documents (usually agreeing to produce all documents
related to the Injunction Issues that were ongoing at the time of the requests). Likewise, when the
EBS Parties responded to Front Sight’s Second and Third Sets of Requests for Production of
Documents, the EB5 Parties again asserted the appropriate objections and then went on to specify
whether they would be producing any responsive documents in response to the request. (See e.g.,
Ex. 3, true and correct excerpts from LVD Fund’s Responses to Front Sight’s Third Set of Requests
for Production of Documents.)

As Front Sight acknowledges, the EB5 Parties’ responses to the First Set of Requests for
Production of Documents were served in anticipation of the pending Preliminary Injunction hearing
within a shortened period of time—14 days, not the customary 30 days by rule—pursuant to the
Court’s July 10, 2019 Order. (See July 10, 2019 Min. Order.) But the Court’s July 10, 2019 Order
did not require the EBS Parties to serve a motion for protective order within the 14 days allotted for
the EB5 Parties’ response. (See id.) Moreover, as Front Sight acknowledges, the Nevada Rules of

Civil Procedure only require that “[p]arties who oppose discovery have the option of either
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objecting to the discovery requests or proactively filing a motion for protective order.” (Opp. at
3:18-21) (citing Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure § 2035 (3d
ed. 2013) (emphasis added).

Despite this recognition, Front Sight inexplicably argues that the EB5 Parties must have done
both at the same time in order to avoid a waiver of their objections. Front Sight even goes so far as
to acknowledge that NRCP 26(c) does not provide a time frame for a party to bring a motion for
protective order, but then argues that based on the law of other jurisdictions, this Court should find
the EB5 Parties’ Motion untimely because it was not served in conjunction with the discovery
responses. Front Sight’s argument fails for two reasons.

First, the primary unpublished decision Front Sight relies on to support the proposition that a
motion for protective order is only timely if filed prior to the date set for producing discovery—
Lexington Ins. Co. v. Swanson, No. CO5-1614P, 2006 U.S. Dist. LEXIS 89424 (W.D. Wash,
2006)—says no such thing. (See Ex. 4.) Neither do any of the prior unpublished decisions from
Lexington. See generally Lexington Ins. Co. v. Swanson, Case No. C05-1614P, 2006 U.S. Dist.
LEXIS 79454 (W.D. Wash. Oct. 31, 2006); Lexington Ins. Co. v. Swanson, Case No. C05-1614P,
2006 U.S. Dist. LEXIS 16628 (W.D. Wash. Mar. 20, 2006). Front Sight has not cited a single case,
either in Nevada or elsewhere. that required the EBS Parties to simultaneously move for a protective
order in addition to lodging objections in response to Front Sight’s Requests for Production of
Documents. Put another way, Front Sight asks this Court, without any supporting authority, to
rewrite NRCP 26(c) to omit the words “have the option to either” and change the word “or” to “and”
such that it now reads: “parties who oppose discovery have to object to the discovery requests and
proactively filing a motion for protective order.” Front Sight’s invitation to substantially change the
language and meaning of NRCP 26(c) must be rejected. See e.g., Teleford v. HUD, Case No. 3:16-
CV-03033-RAL, 2016 U.S. Dist. LEXIS 169636, at *5 (D.S.D. Dec. 8, 2016) (“This Court cannot
rewrite the Federal Rules of Civil Procedure to create different rules . . ..”)

Second, the EBS Parties’ Motion is made pursuant to the Court’s March 25, 2020 Order. As
this Court will recall, Front Sight originally moved to compel the EB5 Parties to provide

supplemental responses to the Requests for Production of Documents, without objection. The EBS
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Parties argued, in response, that there were various confidentiality and privilege issues that would
prevent the disclosure of some of the documents requested. (See generally Defs.” Opp. to PI’s Mtn
to Compel Further Responses to Request for Production of Documents and for Sanctions, filed
9/30/2019). While the Court ordered the EBS5 Parties to provide additional supplemental responses
to the Requests for Production of Documents, the Court did not address the privilege and
confidentiality concerns and, instead, told the EBS Parties to assert any privilege(s) it may have in a
privilege log and to file a motion for protective order by March 30, 2020. (See Order Granting
Plaintiff’s Motion to Compel, filed 3/25/2020.) By stipulation, the parties later agreed to move the
EBS Parties’ deadline for filing a protective order to April 13, 2020. (See Stipulation and Order
Resetting Hearings and Briefing Schedule, filed 3/27/2020.) Because the EB5 Parties timely filed
their Motion pursuant to the Court’s scheduling order, no credible argument exists that the EBS
Parties” Motion is untimely.6

B. The Information Sought Constitutes Trade Secrets.

As outlined in the Motion, the Court must follow a two-step process for determining whether
to issue a protective order for trade secrets. First, the EBS Parties must establish that the information
sought is, in fact, a trade secret. In re PraireSmart, LLC, 421 S.W. 3d 296, 305 (Tex.App.2014).
Then, the burden shifts to Front Sight to establish that the information sought is necessary for a fair
adjudication of its claims. /d.; see also In re Bridgestone, 106 S.W. 3d 730 (“The burden on the
party seeking discovery of trade secrets requires a demonstration with specificity of exactly how the
lack of the trade secret information will impair the presentation of the case on the merits to the point
that an unjust result is a real, rather than a mere possible, threat.”).

Front Sight contends that the information sought cannot be a trade secret under NRS
600A.030 because it has been made publicly available and because the EBS5 Parties do not derive

1

6 Front Sight’s arguments are unconstrained by the truth. Not only has Front Sight cited and quoted a case that

contains no such holding or quote, but Front Sight goes on to argue that the EBS Parties waived its privilege assertions
by failing to comply with the Court’s March 25, 2020 Order. (See Opp. at 14:20-15:4.) But Front Sight does not bother
to mention the March 27, 2020 Stipulation and Order that was filed on its counsel’s own pleading paper that extended
the EB5 Parties’ deadline for moving for a protective order and providing a privilege log until April 13, 2020.

Page 6 of 16




* KENNEDY

R?
0
8984 SPANISH RIDGE AVENUE
LAS VEGAS, NEVADA 89148-1302
702.562.8820

BAILEY

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 22-11824-abl Doc 736-3 Entered 03/06/23 17:36:14 Page 8 of 53

any ongoing economic benefit from the investor and consultant information. Both arguments must
be rejected by this Court.
1. LVD Fund Has Not Disclosed Its Investors to USCIS.

Front Sight’s Opposition is largely premised on the assumption that the EB5 Parties
disclosed the investors’ files to USCIS. They repeat ad nauseam throughout their Opposition that
the investor files cannot be considered trade secrets “because the information has already been
disclosed to USCIS.” (See Opp. at 3:2-5, 5:20-21 (“Moreover, LVDF was required to submit the
identities of all investors, including the amount and source of their investments, to USCIS.”), 8:4-6

(“Defendants fail to demonstrate how the identities of individual investors that have already been

disclosed to the federal government constitute trade secrets where Defendants failed to keep the

information out of the public’s reach.”) (emphasis in original), 13:2-22 (“Defendants have disclosed
the information contained in the investor files to USCIS; therefore, they cannot be trade secrets.”),
14:3-4 (“Even if the investor files were privileged at some point, Defendants waived privilege by
disclosing the information to USCIS.”)).

Front Sight’s assumption that the EB5 Parties have disclosed the information from the
Investor Files to USCIS is not only unsupported--it is simply false. As Robert Dziubla declared in
support of the Motion, LVD Fund considers the identity of its placement consultants and investors
and the specific arrangements with those individuals and entities to be trade secrets. (See Aff. of
Robert Dziubla in Support of Mtn for Prot. Order, 4 4.) LVD Fund is contractually obligated to
maintain the consultants’ and individuals’ information as confidential. (See id. 9 5.) LVD Fund has
never disclosed investor information to USCIS. (See Declaration of Robert Dziubla (“Dziubla
Decl.”), attached hereto as Exhibit 1, q 5-8). Front Sight cannot make something true by repeating it
over and over. Put simply, there has never been a disclosure of the investor information by the EB5
Parties.”

11

! To be clear, the individual investors do have an obligation to file appropriate petitions with USCIS. While LVD|

Fund has a contractual obligation to provide the investors with the information they need to submit those petitions, LVD
Fund is not responsible for, or involved in, the submission of the investors’ petitions. (/d. at 9 8.).
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2. Front Sight’s Belief That the Consultants Are Widely Known in the EBS
Industry Is Pure Speculation.

Front Sight’s contention that the identities of the consultants are widely known is likewise
baseless. Front Sight’s contention is based on its unsupported assumption that the foreign placement
consultants from many regional centers attend the same EB-5 conferences and trade shows. (Opp. at
8:10-18.) However, LVD Fund is not aware of any of its consultants ever attending an EB-5
conference or road show. Seeid. atq 11. To LVD Fund’s knowledge, its consultants have only
conducted internal road shows and presentations to their handpicked clients who have shown (or
may have) a potential interest in the Front Sight Project. /d. at 9 13.

Likewise, while Front Sight cites to a 2016 tour of the Front Sight facility by members of one
of the foreign consultant company (Sinowel) as evidence that the EB5 Parties have previously
disclosed and made the consultants available to Front Sight, (see Opp. at 9:1-5), their contention is
belied by their own claims in this case. Front Sight has repeatedly claimed that the EB5 Parties have
“consistently refused Front Sight’s requests to have direct contact with parties reportedly and
purportedly performing services to find EB-5 investors, including King Liu and Jay Li, principals of
the Sinowel firm.” (Second Am. Compl. § 39.) The reason the EBS Parties have not made the

consultants available to Front Sight is that the consultants’ information is proprietary information.®

3. The EBS5 Parties Derive Economic Value From the Protected
Information.

Of course, Front Sight does not stop at arguing (unsuccessfully) that the investor and
consultant information has been previously disclosed. Front Sight also argues that the investor

information cannot be a trade secret under NRS 600A.030 because “it does not confer upon LVD

8 A trade secret is statutorily defined as “information, including, without limitation, a formula, pattern,

compilation, program, device, method, technique, product, system, process, design, prototype, procedure, computer
programming instruction or code that: (1) Derives independent economic value . . . and (2) Is the subject of efforts that
are reasonable under the circumstances to maintain its secrecy.” NRS 600A.030 (emphasis added). Therefore,
assuming arguendo that LVD Fund either disclosed the names of the investors to USCIS (it did not) or the consultants
were known within the EB-5 community, information about the investors and consultants are still considered trade
secrets because (1) any disclosure of the investors and consultants identity to USCIS or potential EB-5 investors at road
shows was reasonable under the circumstances and (2) the EB5 Parties still took additional steps to protect all other
information regarding the investors and consultants.
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Fund any ongoing economic benefits.” (Opp. at 6:4-7.) Again, Front Sight’s contention is based on
an incorrect assumption. Front Sight wrongly assumes that the only potential future economic
benefit its investors may have is to reinvest in another EB-5 project. (See id. at 6:8-9) (“Because the
investors cannot reinvest in another project, there is no ongoing economic benefit to their
participation in the program to LVDEF.”). The investors may not have any need to invest in another
EB-5 project after investing in the Front Sight Project if their investment in the Front Sight Project
paves the way to U.S. Citizenship. However, there is nothing precluding the investors from
investing in other, non EB-5 projects in which the EBS Parties may be involved. Indeed, one of the
benefits for the EB5 Parties of doing EB-5 projects is to have a pool of wealthy potential investors
that they know. The EBS5 Parties establish a relationship of trust with their EB-5 investors during the
EB-5 project and that, in turn, makes the investors more willing to invest in other projects with
which the EB5 Parties may be involved.’

The only thing Front Sight gets correct in their Opposition is its concession that the

“consultants can confer upon LVDF future economic benefits.” (Opp. at 9:6-9.)

4. Courts Have Rejected Front Sight’s Argument That the Investor and
Consultant Information Does Not Constitute Proprietary Information.

Finally, while Front Sight takes great pains to distinguish EB-5 investors and foreign
placement consultants from the type of proprietary information typically protected (such as customer
lists, this Court need not look any further than the recent decision where the Court concluded that
EB-5 information is proprietary and therefore must be protected absent a compelling need. In CMB
Exp. LLC v. Atteberry, Case No. 4:13-cv-04051-SLD-JEH, 2016 U.S. Dist. LEXIS 134795 (C.D. IlL
Sept. 29, 2016), the plaintiff, a regional EB5 center, sued a former employee, the defendant, for
allegedly taking proprietary information when she left. 2016 U.S. Dist. LEXIS 134795, at *2-4. In
discovery, the plaintiff issued written discovery requests to the defendant, asking her to disclose

information about her business dealings with a different EB-5 entity (documents that were generated

’ LVD Fund has contractually agreed to protect the investors’ personal information because discretion is

important to the EB-5 investors. If this Court were to order LVD Fund to produce the investors’ information, the
investors may be disincentivized from doing any future business with the EB5 Parties.
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after she left her employment with the plaintiff). /d. at *6-7. Defendant objected on the basis that
the information was contractually protected and constituted trade secrets. Id. at *7-8. Notably, the
information sought included the EB-5 project applications, term sheets, plans, and investor and
consultants’ information. Id. at *9. Initially, the Magistrate Judge permitted the discovery but then
ruled in the defendant’s favor on a motion for reconsideration. /d. Ultimately, the Magistrate Judge
concluded that even though the case related to allegedly stolen trade secrets, the plaintiffs would not
be entitled to the discovery it sought from the defendant unless they “make a specific showing
through motions with the court—specific—as to how the discovery sought relates to their claim[s].”
Id. at *12-13. Plaintiff appealed to the District Court making the same argument that Front Sight
makes now—that it has “nowhere else to go to discover” the documents. Id. at *15. The District
Court affirmed the Magistrate’s ruling, noting that the Magistrate’s ruling only put a narrow
restriction in place to protect defendant’s “proprietary information.” Id. at *17. There is a more
credible argument to be made in CMB that the plaintiff would be entitled to the investor and
consultant information because the plaintiff wanted that information to determine if the defendant
had utilized the plaintiff’s trade secret information (including contacting its investors and

consultants) for another EB-5 raise. There is no similar compelling need here (as discussed below).

C. The EB5 Parties Have Not Waived Their Objections to the Production of the
Information Sought.

Front Sight next falsely contends that the EB5 Parties have waived any privilege assertions
they may have over the investors and consultants’ information. Specifically, Front Sight argues that:
(1) the EBS5 Parties have waived any privilege as to the “Investor Files” bates numbered A-015270-
A018192 because, while the EBS5 Parties included the “Investor Files” on their first privilege log, the
“Investor Files” were omitted from the EB5 Parties’ second privilege log; (i1) by disclosing the
information sought to USCIS, the EB5 Parties have waived the privilege asserted in their first
privilege log; and (iii) by citing the “Investor Files” in response to some of the Requests for

Production, the EB5 Parties have waived any assertions of privilege. These arguments fail. "’

10 Front Sight also argues that the “Investor Files” are not protected by the attorney-client privilege because they

must be considered “facts” not “communications.” (See Opp. at 13:14-18.) To be clear, the EB5 Parties agree that the
Investor Files are not protected by the attorney-client privilege because the EBS Parties do not represent the investors.
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1. The Investor Files Were Inadvertently Omitted From the Second
Privilege Log and an Inadvertent Omission Cannot Constitute a Waiver.

Front Sight makes much ado about the EBS Parties’ failure to include the Investor
Information in their second privilege log, served on February 26, 2020. (See Opp. at 12:14-22, 14:6-
8.) The EBS Parties were not even aware until Front Sight’s Opposition was filed that their February
26, 2020 privilege log did not include the Investor Information. The Investor Information was
simply inadvertently omitted from the February 26, 2020 privilege log. (See Declaration of C. Keith
Greer (“Greer Decl.”), attached hereto as Exhibit 2, § 5-11.) This Court cannot find that the
inadvertent omission of the Investor Information constitutes a waiver of the EB5 Parties’ trade
secrets assertions. See e.g., Fahrenkrug v. Verizon Servs. Corp., No. 5:11-cv-1014 (GLS/ATB),
2013 U.S. Dist. LEXIS 197441, at *8§—*9 (N.D.N.Y. Nov. 21, 2013) (“[Plaintiffs] assertion that an
inadequate log compels waiver of the asserted privilege is too rigid.”); Healthier Choice Flooring,
LLC v. CCA Global Partners, Inc., NO. 1:11-CV-2504-CAP, 2013 U.S. Dist. LEXIS 193345, at *44
(N.D. Ga. Jan. 4, 2103) (finding that where items were included on one version of a privilege log but
omitted from another, no prejudice existed on which to base a waiver of privilege).

As the Court recognized in La. CNI, LLC v. Landmark Am. Ins. Co., No. 06-112-D-M2, 2006
U.S. Dist. LEXIS 104163, at *17 (M.D. La. Oct. 18, 2006), the Rules of Civil Procedure, the law,
and commentators all recognize that “waiver of privileges and/or objections is a ‘serious sanction
most suitable for cases of unjustified delay, inexcusable conduct, and bad faith.”” While the Court
has discretion to determine whether a waiver of privilege has occurred, “minor procedural violations,
good faith attempts at compliance, and other such mitigating circumstances bear against finding
waiver.” Sprint Comm ’ns. Co. L.P. v. Big River Tel. Co., LLC, No. 08-2046-JWL, 2009 U.S. Dist.
LEXIS 78249, at *3 (D. Kan. Sept. 2, 2009). The EBS5 Parties served their first privilege log on
February 5, 2020—over a month before the Court required them to do so—therefore, the subsequent

inadvertent omission of the Investor Information mitigates against the finding of a waiver. H

The EBS Parties only maintain that the Investor Files are proprietary trade secret information that must be protected from|
disclosure.

" NRCP 26(b)(5)(C) allows a party who inadvertently produces privileged or protected materials to “claw back”

documents and requires that the receiving party return, sequester, or destroy the protected information. It would make
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2. The EBS5 Parties Never Disclosed Investor Information to USCIS.

As discussed above, the EBS Parties have never disclosed the information sought to USCIS.

Therefore, the Court cannot find a waiver of the investor information in this case.

3. The EBS Parties Have Never Waived Their Objection to the Production
of the Investor Files and Any Citation to the Investor Files by Counsel
Cannot Be Considered a Waiver of Their Objection.

Finally, Front Sight argues that LVD Fund’s identification of the Investor Files in its
supplemental discovery responses “without a direct claim of privilege or reference to a privilege log
further constitutes a waiver of privilege.” (See Opp. at 14:8-13.) The Court should not find that the
LVD Fund’s identification of the Investor Files in response to some of the Requests for Production
constitutes an absolute waiver.

LVD Fund very clearly reserved the right to condition the production of any documents
containing confidential or proprietary information or trade secrets on the Court’s decision governing
disclosure of proprietary information or trade secrets (i.e., this Motion which was simultaneously
filed with the supplemental responses). (See Ex. 5, true and correct excerpts from LVD Fund’s
Third Supplemental Resp. at pg. 3, General Objection 5) (“Responding Party reserves the right to
condition the production of documents containing confidential or proprietary information or trade
secrets on the Court’s issuance of a confidentiality or protective order governing the disclosure of
any such information.”). In addition, LVD Fund maintained “any privilege or protection against
disclosure afforded to documents containing confidential or proprietary information or trade
secrets.” (Id. at pg. 4, General Objection 6.) Moreover, because the EB5 Parties and their counsel
were unaware of the clerical error that led to the inadvertent omission of the Investor Files from the
February 26, 2020 privilege log, they only intended their reference to the Investor Files in the
supplemental responses to specifically identify the documents being withheld based on their
objections (and referring Front Sight to the privilege log); not as a waiver of the privilege. (See
Greer Decl. at 4 13.)

/1

little sense to allow parties to “claw back” documents that have been inadvertently produced but not allow the EB5
Parties to cure an inadvertent omission from a privilege log.
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Although the EB5 Parties have been unable to find any case law on counsel’s ability to
unintentionally waive a client’s trade secret objections, courts routinely find that counsel cannot
accidentally or inadvertently waive a client’s attorney-client privileged objections. See e.g., F.D.I.C.
v. Fid. & Deposit Co. of Maryland, 196 F.R.D. 375, 380 (S.D. Cal. 2000) (“Waiver of the privilege .
.. does not occur by accidental, inadvertent disclosure of privileged information by the attorney.”)
(internal quotation marks omitted); Premiere Digital Access, Inc. v. Cent. Tel. Co., 360 F. Supp. 2d
1168, 1174-75 (D. Nev. 2005) (“Nevada statutes and the precedent of the Nevada Supreme Court
establish that waiver of the privilege may only occur due to a voluntary disclosure, and that [such]
disclosure must be made by the client . . . .”); accord Manley v. State, 979 P.2d 703, 707 n.1 (Nev.
1999) (“While the attorney may claim the privilege on the client’s behalf, only the client has the
ability to waive it.”’). The EBS5 Parties respectfully submit that the same reasoning applies here.
Because the EBS Parties always intended to stand on their objections (as indicated by their general
objections and the discussions between the parties and this Court leading up to the filing of the
Motion), any reference to the Investor Information in response to some of the Requests for
Production by counsel should not constitute a waiver of the EBS5 Parties’ objections.

D. The Information Sought Is Irrelevant.

Front Sight also failed to establish the second part of the two-prong inquiry by failing to
demonstrate, with specificity, exactly how the lack of the trade secret information will result in an
unjust result (rather than a mere possibility).

Although Front Sight spends seven and a half pages attempting to demonstrate the relevance
of the protected information, it conspicuously avoids discussing the actual claims before this Court.
Front Sight has alleged in its Second Amended Complaint that the EB5 Parties misrepresented their
ability and experience (Second Am. Compl. q 11), their ability to raise money for the Project (id.,
12, 16, 19-20, 23), the need to pay their out-of-pocket expenses (id., § 12), the money they would
take from the EB-5 raise (id., 9 17), their ability to exclusively market EB-5 projects in Vietnam (id.,
9 18), the need for a regional center (id., § 19-22), and the time needed for the approval process (id.,
926). However, Front Sight has not alleged that the EB5 Parties never intended to market the

project, that they only did the bare minimum to market the project in order to convert the marketing
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fees for personal use, or that they violated Regulation S. (See generally id.) Accordingly, there is no
basis for Front Sight to obtain the EB5 Parties’ contracts with its consultants, the consultants’
compensation information, or any information related to Regulation S (i.e., the identities of the EB5
Parties’ migrant consultants, the places where the consultants engaged in marketing efforts, and the
materials they used).'? Therefore, a protective order on the Requests for Production is warranted.
See CMB, 2016 U.S. Dist. LEXIS 134795, at * 12-13 (protecting EB-5 information from disclosure
because the plaintiff failed to “make a specific showing . . . as to how the discovery sought relates to
their claim[s]”); see also In re Prariesmart, 421 S.W.3d at 305 (requiring that the party seeking
discovery of trade secrets demonstrate “with specificity exactly how the lack of trade secret
information will impair the presentation of the case on the merits to the point that an unjust result is
a real, rather than a merely possible, threat. The test cannot be satisfied merely by general assertions
of unfairness. Nor is necessity established by a claim that the information would be useful rather
than necessary. If an alternative means of proof is available that would not significantly impair the
presentation of the case’s merits, then the information is not necessary. Finally, this specificity
showing must be made with regarding to each category of trade secret information that is sought.”)

(emphasis added) (internal citations omitted).

E. A Protective Order Is Not Sufficient.

As addressed in the Motion, the EB5 Parties are reasonably concerned that the Court’s entry
of the Protective Order is insufficient to protect the disclosure of any proprietary trade secret
information (assuming any is required to be produced). Front Sight has already demonstrated its
intent to harass the investors and consultants. Front Sight’s hollow promises not to contact any
investors of consultants without first seeking leave of the Court do not assuage these concerns given

its prior conduct.

12 Front Sight argues, in passing, that information related to whether the EB5 Parties violated Regulation S is

relevant to prove a “predicate act” and to “render Defendants’ business model a criminal enterprise.” (Opp. at 21:24-
22:3). There is no RICO claim pending against the EB5 Parties.

Front Sight also summarily argues that Front Sight needs this information so that “Front Sight can ascertain
whether it needs to seek indemnification from Defendants.” (Opp. at 22:4-8.) The EBS Parties have no idea what Front
Sight is talking about — Front Sight would need indemnification from what? Even assuming the EB5 Parties violated
Regulation S (they have not), that would be an issue for the Securities Exchange Commission to address with LVD
Fund; not Front Sight.
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NRS 600A.070 specifically recognizes that in some cases, the entry of a protective order is
just not sufficient and the Court should instead disallow the production of proprietary trade secret
information. See NRS 600A.070 (setting forth a number of options for the Court including, but not
limited to, “4. Determining the need for any information related to the trade secret before allowing
discovery” and “7. Ordering any person involved in the litigation not to disclose an alleged trade
secret without previous court approval”).

Should the Court be inclined to disagree and order the EBS Parties to produce any
information related to the investors and consultants, the EB5 Parties request that the Court allow
them to do so under the Outside Counsel Eyes Only designation with the explicit recognition that
doing so will protect this information from Mr. Piazza and any other officer or employee Front
Sight.

III. CONCLUSION

For the foregoing reasons, the EB5 Parties’ Motion for Protective Order should be granted in
its entirety and this Court should issue an order that Front Sight is not entitled to, and must not seek
to obtain, from any source, specific information regarding the EB5 immigrant investors, including
such investor’s names, contact information, bank account information, or any other potentially
identifying information, any such information concerning LVD Fund’s Foreign Placement Agents

and Consultants, or the terms of their contracts.

DATED this 4th day of May, 2020.
BAILEY % KENNEDY

By: /s/ Andrea M. Champion
JOHN R. BAILEY
JOSHUA M. DICKEY
ANDREA M. CHAMPION

Attorneys for Defendants

LAS VEGAS DEVELOPMENT FUND
LLC; EB5 IMPACT CAPITAL
REGIONAL CENTER LLC; EB5 IMPACT
ADVISORS LLC; ROBERT W.
DZIUBLA; JON FLEMING:; and LINDA
STANWOOD
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CERTIFICATE OF SERVICE

I certify that I am an employee of BAILEY “*KENNEDY and that on the 4th day of May,

2020, service of the foregoing REPLY IN SUPPORT OF DEFENDANTS’ MOTION FOR

PROTECTIVE ORDER REGARDING DISCOVERY OF CONSULTANTS’ AND

INDIVIDUAL INVESTORS’ CONFIDENTIAL INFORMATION was made by mandatory

electronic service through the Eighth Judicial District Court’s electronic filing system and/or by

depositing a true and correct copy in the U.S. Mail, first class postage prepaid, and addressed to the

following at their last known address:

JOHN P. ALDRICH

CATHERINE HERNANDEZ
ALDRICH LAW FIRM, LTD.
7866 West Sahara Avenue

Las Vegas, Nevada 89117

Email: jaldrich@johnaldrichlawfirm.com

Attorneys for Plaintiff
FRONT SIGHT MANAGEMENT LLC

/s/ Josephine Baltazar
Employee of BAILEY “*KENNEDY
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DECL

JOHN R. BAILEY

Nevada Bar No. 0137

JOSHUA M. DICKEY

Nevada Bar No. 6621

ANDREA M. CHAMPION

Nevada Bar No. 13461
BAILEY +*KENNEDY

8984 Spanish Ridge Avenue
Las Vegas, Nevada 89148-1302
Telephone: 702.562.8820
Facsimile: 702.562.8821
JBailey@BaileyKennedy.com
JDickey@BaileyKennedy.com
AChampion@BaileyKennedy.com

C. KEITH GREER, ESQ.

Cal. Bar. No. 135537 (Pro Hac Vice)
GREER AND ASSOCIATES, A PC
16855 West Bernardo Dr. Suite 255
San Diego, California 92127
Telephone: 858.613.6677

Facsimile: 858.613.6680
keith.greer@greerlaw.biz

Attorneys for Defendants

LAS VEGAS DEVELOPMENT FUND LLC;
EBS5 IMPACT CAPITAL REGIONAL CENTER
LLC; EB5 IMPACT ADVISORS LLC; ROBERT

W. DZIUBLA; JON FLEMING; and
LINDA STANWOOD

DISTRICT COURT

CLARK COUNTY, NEVADA

FRONT SIGHT MANAGEMENT LLC, a
Nevada Limited Liability Company,

Plaintiff,

VS.

Case No. A-18-781084-B
Dept. No. XVI

DECLARATION OF ROBERT W.
DZIUBLA IN SUPPORT OF REPLY IN
SUPPORT OF MOTION FOR

LAS VEGAS DEVELOPMENT FUND LLC, a PROTECTIVE ORDER REGARDING

Nevada Limited Liability Company; et al,

Defendants.

DISCOVERY OF CONSULTANTS’ AND
INVDIVIDUAL INVESTORS’
CONFIDENTIAL INFORMATION

AND ALL RELATED COUNTERCLAIMS.
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1. I, Robert Dziubla, am over eighteen (18) years of age and a resident of San Diego,
California.

2. Tam an officer of Las Vegas Development Fund, LLC (“LVD Fund”) as well as an
individual defendant in this matter.

3. Thave personal knowledge of and am competent to testify to the facts contained in
this Declaration. If called to do so, I would competently and truthfully testify to all matters set forth
herein, except for those matters stated to be based upon information and belief.

4. 1make this declaration in support of the Reply in Support of the EB5 Parties’' Motion|
for Protective Order Regarding Discovery of Consultants’ and Individual Investors’ Confidential
Information (the “Reply”).

5. As I stated in my Affidavit in support of the Motion, LVD Fund considers the identity
of its placement consultants, and investors, and specific arrangements with such individuals and
entities to be trade secrets as well as contractually protected confidential information.

6. LVD Fund has never disclosed its individual investors to USCIS.

7. Contrary to Front Sight’s assertions, LVD Fund has no obligation to disclose its
individual investors to USCIS as part of LVD Fund’s reporting obligations.

8. The individual investors have their own obligation to file the appropriate petitions
with USCIS and while LVD Fund has a contractual obligation to provide the investors with the
information they need to submit those petitions, LVD Fund is not responsible for, or involved in, the
submission of those investors’ petitions.

9. Thave reviewed Front Sight’s Opposition to the Motion and now provide this
Declaration to address Front Sight’s claim that LVD Fund’s foreign placement consultants are well
known throughout the industry.

10. Front Sight’s claim appears to be premised on their belief that foreign placement

consultants from many regional centers attend the same EB-5 conferences and road shows.

! “EBS Parties” refers to Las Vegas Development Fund, LLC (“LVD Fund”), EB5 Impact Capital Regional
Center, LLC (“EBSIC”), EB5 Impact Advisors, LLC (“EB5IA”), Robert W. Dziubla, Jon Fleming and Linda Stanwood,
collectively.
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11. T have no knowledge of any of LVD Fund’s foreign placement consultants ever
attending an EB-5 industry conference or trade show after we engaged them.

12. Nor do I have any knowledge of any of LVD Fund’s foreign placement consultants
ever publicly touting their involvement in the Front Sight Project.

13. To the best of my knowledge, LVD Fund’s foreign placement consultants conducted
internal road shows and/or presentations to their handpicked clients who had shown a potential
interest in the Front Sight Project.

14. On May 1, 2020, I was made aware, for the first time, that the EB5 Parties’ February
26, 2020 privilege log inadvertently omitted reference to the “Investor Files,” Bates Nos. A-015270-
018192.

15. Likewise, on May 1, 2020, I was made aware, for the first time, that LVD Fund’s
Third Supplemental Response to Front Sight’s Third Set of Requests for Production of Documents
referenced the Investor Files by bates number in response to a number of requests for production of
documents.

16. I understand that those citations were provided to reference Front Sight back to the
EBS Parties’ privilege log.

17. 1did not review LVD Fund’s Third Supplemental Response to Front Sight’s Third
Set of Requests for Production of Documents before it was served.

18. LVD Fund has never waived its privilege objection as to the Investor Files and LVD
Fund maintains that they constitute proprietary trade secret information.

I declare under penalty of perjury that the foregoing is true and correct.

Dated this 4™ day of May, 2020.

/s/ Robert Dziubla
ROBERT DZIUBLA
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DECL

JOHN R. BAILEY

Nevada Bar No. 0137

JOSHUA M. DICKEY

Nevada Bar No. 6621

ANDREA M. CHAMPION

Nevada Bar No. 13461
BAILEY +*KENNEDY

8984 Spanish Ridge Avenue
Las Vegas, Nevada 89148-1302
Telephone: 702.562.8820
Facsimile: 702.562.8821
JBailey@BaileyKennedy.com
JDickey@BaileyKennedy.com
AChampion@BaileyKennedy.com

C. KEITH GREER, ESQ.

Cal. Bar. No. 135537 (Pro Hac Vice)
GREER AND ASSOCIATES, A PC
16855 West Bernardo Dr. Suite 255
San Diego, California 92127
Telephone: 858.613.6677

Facsimile: 858.613.6680
keith.greer@greerlaw.biz

Attorneys for Defendants

LAS VEGAS DEVELOPMENT FUND LLC;
EBS5 IMPACT CAPITAL REGIONAL CENTER
LLC; EB5 IMPACT ADVISORS LLC; ROBERT

W. DZIUBLA; JON FLEMING; and
LINDA STANWOOD

DISTRICT COURT

CLARK COUNTY, NEVADA

FRONT SIGHT MANAGEMENT LLC, a
Nevada Limited Liability Company,

Plaintiff,

VS.

Case No. A-18-781084-B
Dept. No. XVI

DECLARATION OF C. KEITH GREER
IN SUPPORT OF REPLY IN SUPPORT
OF DEFENDANTS’ MOTION FOR

LAS VEGAS DEVELOPMENT FUND LLC, a PROTECTIVE ORDER REGARDING

Nevada Limited Liability Company; et al,

Defendants.

DISCOVERY OF CONSULTANTS’ AND
INVDIVIDUAL INVESTORS’
CONFIDENTIAL INFORMATION

AND ALL RELATED COUNTERCLAIMS.
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1. I, C. Keith Greer, am over eighteen (18) years of age and a resident of San Diego,
California.

2. 1am counsel for the EB5 Parties' in the above-captioned action.

3. Thave personal knowledge of and am competent to testify to the facts contained in

this Declaration. If called to do so, I would competently and truthfully testify to all matters set forth
herein, except for those matters stated to be based upon information and belief.

4. Imake this declaration in support of the Reply in Support of the EB5 Parties’ Motion
for Protective Order Regarding Discovery of Consultants’ and Individual Investors’ Confidential
Information (the “Reply”).

5. Tcaused the EBS Parties’ February 5, 2020 and February 26, 2020 privilege logs to be
served.

6. Before reviewing Front Sight’s Opposition to Defendants’ Motion for Protective
Order Regarding Discovery of Consultants’ and Individual Investors’ Confidential Information (the
“Opposition”), I was unaware that the EBS Parties’ February 26, 2020 privilege log failed to include
the last entry for “Investor Files,” bates numbers A-015270-18192.

7. Both privilege logs were intended to include the same documents.

8. The February 26, 2020 privilege log was only created to include additional columns
for the recipients and description of the documents listed therein.

9. The Investor Files were inadvertently omitted from the February 26, 2020 privilege
log.

10. In fact, after reviewing the Opposition, I went back and looked at the February 26,
2020 privilege log and saw that the last row in the privilege log was left blank. The Investor Files
were to be listed in the last empty row in the privilege log (the Investor Files were likewise listed as
the last entry in the EBS Parties’ February 5, 2020 privilege log).

11. The EBS Parties always intended the Investor Files to be listed on the privilege logs.

! “EBS Parties” refers to Las Vegas Development Fund, LLC (“LVD Fund”), EB5 Impact Capital Regional
Center, LLC (“EBSIC”), EB5 Impact Advisors, LLC (“EB5IA”), Robert W. Dziubla, Jon Fleming and Linda Stanwood,
collectively.
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12. As counsel for the EBS5 Parties’, I caused Las Vegas Development Fund’s Third
Supplemental Responses to Front Sight’s Third Set of Requests for Production of Documents to be
served on April 13, 2020.

13. In response to a number the requests therein, my office identified the Investor Files in
response to the requests for production of documents. This was done to specifically identify the
documents that were being withheld based on the EBS5 Parties’ objections (with the intent to refer

Front Sight to the EBS Parties’ privilege logs); not as a waiver of the EB5 Parties’ privilege

objections.
I declare under penalty of perjury that the foregoing is true and correct.
Dated this 4™ day of May, 2020.
/s/ C. Keith Greer
C. KEITH GREER
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RRFP

ANTHONY T. CASE, ESQ.
Nevada Bar No. 6589
tcase@farmercase.com
KATHRYN HOLBERT, ESQ.
Nevada Bar No. 10084
kholbert@farmercase.com
FARMER CASE & FEDOR
2190 E. Pebble Rd., Suite #205
Las Vegas, NV 89123
Telephone: (702) 579-3900
Facsimile: (702) 739-3001

C. Keith Greer, ESQ.

Admitted pro hac vice
keith.greer@greerlaw.biz

GREER AND ASSOCIATES, A PC
17150 Via Del Campo, Suite 100

San Diego, CA 92127

Telephone: (858) 613-6677
Facsimile: (858) 613-6680

Attorneys for Defendants

LAS VEGAS DEVELOPMENT FUND LLC, EB5
IMPACT CAPITAL REGIONAL CENTER LLC,

EBS IMPACT ADVISORS LLC, ROBERT W. DZIUBLA,
JON FLEMING and LINDA STANWOOD

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

FRONT SIGHT MANAGEMENT LLC, a ) CASE NO.: A-18-781084-B
Nevada Limited Liability Company, ) DEPT NO.: 16
)
Plaintiff, ) DEFENDANT, DEFENDANT LAS VEGAS
) DEVELOPMENT FUND, LLC’S
VS. ) RESPONSES TO PLAINTIFF’S THIRD

) SET OF REQUESTS FOR PRODUCTION
LAS VEGAS DEVELOPMENT FUND LLC,a ) OF DOCUMENTS
Nevada Limited Liability Company; EB5
IMPACT CAPITAL REGIONAL CENTER
LLC, a Nevada Limited Liability Company; EB5
IMPACT ADVISORS LLC, a Nevada
Limited Liability Company; ROBERT W.
DZIUBLA, individually and as President and
CEO of LAS VEGAS DEVELOPMENT FUND
LLC and EB5 IMPACT ADVISORS
LLC; JON FLEMING, individually and as an
agent of LAS VEGAS DEVELOPMENT
FUND LLC and EB5 IMPACT ADVISORS
LLC; LINDA STANWOOD, individually and
as Senior Vice President of LAS VEGAS

N’ N’ N’ N’ N’ N N N N N N N N
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DEFENDANT LAS VEGAS DEVELOPMENT FUND LLC’S RESPONSES TO
PLAINTIFF’S THIRD SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS

Case Number: A-18-781084-B
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DEVELOPMENT FUND LLC and EB5
IMPACT ADVISORS LLC; DOES 1-
inclusive; and ROE CORPORATIONS 1-
10, inclusive,

Defendants.

LAS VEGAS DEVELOPMENT FUND LLC,
Counterclaimant,
Vs.

FRONT SIGHT MANAGEMENT, LLC, a
Nevada Limited Liability Company;
IGNATIUS PIAZZA, as an individual and in
his capacity as Trustee and/or beneficiary of
VNV DYNASTY TRUST I and VNV
DYNASTY TRUST II; JENNIFER PIAZZA, as
an individual and in her capacity as Trustee
and/or beneficiary of VNV DYNASTY TRUST
[ and VNV DYNASTY TRUST II; VNV
DYNASTY TRUST 1, an irrevocable Nevada
trust; VNV DYNASTY TRUST 11, an
irrevocable Nevada trust; and ROES 1 through
10, inclusive,

N’ N’ N’ N’ N’ N’ N’ N’ N N’ N N N N N N N N N N N N N N N N N N N N N N

Counterdefendants.
PROPOUNDING PARTY: Plaintiff, FRONT SIGHT MANAGEMENT LLC
RESPONDING PARTY: Defendant, LAS VEGAS DEVELOPMENT FUND, LLC
SET NO: THREE
GENERAL OBJECTIONS

Defendant, LAS VEGAS DEVELOPMENT FUND, LLC ("Responding Party" or
"Defendant"), makes the following general objections, whether or not separately set forth in
response to each document demand, to each and every definition and document demand in the
Request for Production of Documents (Set No. Three of Plaintiff ("Propounding party"):

1. Responding party objects to the requests generally, and to each and every individual

- 2 -
DEFENDANT LAS VEGAS DEVELOPMENT FUND LLC’S RESPONSES TO
PLAINTIFF’S THIRD SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS
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request specifically, to the extent that the requests seek documents not currently in responding
party's possession, custody or control, or refers to persons, entities, or events not known to them, on
the grounds that such requests seek to require more of this defendant than any obligation imposed by
law, would subject responding party to unreasonable and undue annoyance, oppression, burden and
expense, and would seek to impose upon responding party an obligation to investigate information
or materials from third parties or persons which are equally accessible to propounding party.

2. Responding party objects to the requests on the ground that they have not completed
investigation of the facts related to this matter, have not completed discovery in this action and have
not completed preparation for any trial that may be held in this action. Any responses to the
following document demands are based on documents currently known to responding party and are
given without prejudice to responding party right to produce evidence of any subsequently
discovered documents.

3. Responding party objects to the requests generally, and to each and every individual
request specifically, to the extent that the requests seek documents or information which would
invade the protections afforded Responding party under the attorney client privilege and/or work
product doctrine. Nothing herein is intended to be or should be construed as a waiver of the attorney
client privilege, the work product doctrine, or any other protection. Inadvertent production of such
protected information is not intended to be and shall not operate as a waiver of the applicable
privilege. Any information withheld on the basis of such privilege will be identified on a privilege
log.

4. Unless otherwise indicated, Responding Party will produce information regarding the
issues of Plaintift/Counter Defendant Front Sight Management, LLC's pending Preliminary
Injunction Petition. (hereafter "Injunction Issues").

5. Responding Party reserves the right to condition the production of documents
containing confidential or proprietary information or trade secrets on the Court's issuance of a
confidentiality or protective order governing the disclosure of any such information.

6. The production of any documents or information by Responding Party is made

- 3 -
DEFENDANT LAS VEGAS DEVELOPMENT FUND LLC’S RESPONSES TO
PLAINTIFF’S THIRD SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS
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without waiver, and with preservation, of any privilege or protection against disclosure afforded to
documents containing confidential or proprietary information or trade secrets.

7. Responding Party objects to the requests to the extent that they would require
Responding Party to produce documents or information covered by confidentiality agreements with
others, or that would require Responding Party to violate the privacy interests of others.

RESPONSES TO REQUESTS FOR PRODUCTION OF DOCUMENTS

REQUEST NO. 113:

Please provide copies of all documents which support or relate to the truthfulness of the
representations made to Front Sight that Defendant Dziubla and his associates “have great depth of
experience in the real estate and real estate financing market, and I personally have been involved in
over $10 billion of hospitality and leisure transactions during my 35-year career as an investor, owner,
operator, investment banker, and lawyer,” as set forth in Evidentiary Hearing Exhibit 2, April 7, 2015
Email from Robert Dziubla to Mike Meacher, p. 0004.

RESPONSE TO REQUEST NO. 113:

Responding party objects to this Document Request because; individually, and in aggregate
with the other requests made herein and previously propounded, this request fails to meet the
proportionality requirements of proper discovery and thus is over burdensome and harassing; it is
compound as to issues and facts; it is vague and ambiguous; it is duplicative of other requests
contained herein and previously propounded; it seeks documents that are already in requesting party’s
possession or equally accessible to the requesting party; it seeks information protected by the attorney-
client privilege and/or attorney work product doctrine; it calls for the production of documents that
are not relevant to this issues presented; and it purports to require responding party to disclose
information that is a trade secret, confidential, proprietary, commercially sensitive, or information that
is privileged or protected by rights of privacy regarding financial information and tax records of
responding party and/or third parties.

/17

- 4 -
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Case 22-11824-abl Doc 736-3 Entered 03/06/23 17:36:14 Page 31 of 53

REQUEST NO. 137:

Please provide copies of all documents which show or relate to each and every financial
transaction and/or transfer of money or property made to you by any other Defendant from 2012 to

the present.

RESPONSE TO REQUEST NO. 137:

Responding party objects to this Document Request because; individually, and in aggregate
with the other requests made herein and previously propounded, this request fails to meet the
proportionality requirements of proper discovery and thus is over burdensome and harassing; it is
compound as to issues and facts; it is vague and ambiguous; it is duplicative of other requests
contained herein and previously propounded; it seeks documents that are already in requesting party’s
possession or equally accessible to the requesting party; it seeks information protected by the attorney-
client privilege and/or attorney work product doctrine; it calls for the production of documents that
are not relevant to this issues presented; and it purports to require responding party to disclose
information that is a trade secret, confidential, proprietary, commercially sensitive, or information that
is privileged or protected by rights of privacy regarding financial information and tax records of
responding party and/or third parties.

REQUEST NO. 138:

Please provide copies of all documents which support, refute, or in any way relate to each and
every payment and/or transfer of money or property made to you by any foreign or immigrant investor
from 2012 to the present.

RESPONSE TO REQUEST NO. 138:

Responding party objects to this Document Request because; individually, and in aggregate
with the other requests made herein and previously propounded, this request fails to meet the
proportionality requirements of proper discovery and thus is over burdensome and harassing; it is
compound as to issues and facts; it is vague and ambiguous; it is duplicative of other requests
contained herein and previously propounded; it seeks documents that are already in requesting party’s

possession or equally accessible to the requesting party; it seeks information protected by the attorney-

_ 2 O _
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PLAINTIFF’S THIRD SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS
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client privilege and/or attorney work product doctrine; it calls for the production of documents that
are not relevant to this issues presented; and it purports to require responding party to disclose
information that is a trade secret, confidential, proprietary, commercially sensitive, or information that
is privileged or protected by rights of privacy regarding financial information and tax records of
responding party and/or third parties.

REQUEST NO. 139:

Please provide copies of all documents which identify or contain the details of each and every
EB-5 investor and/or investment transaction related to the Front Sight project, including but not
limited to the identity of the person or entity involved, the address of the person or entity investing,
the country of origin of the person or entity investing, the contact information for the agent of the EB-
5 investor, the date of the transaction, the amount of the investment, the source of the funds for the
investment, the current immigration status of the EB-5 investor, and the current status of the
investment.

RESPONSE TO REQUEST NO. 139:

Responding party objects to this Document Request because; individually, and in aggregate
with the other requests made herein and previously propounded, this request fails to meet the
proportionality requirements of proper discovery and thus is over burdensome and harassing; it is
compound as to issues and facts; it is vague and ambiguous; it is duplicative of other requests
contained herein and previously propounded; it seeks documents that are already in requesting party’s
possession or equally accessible to the requesting party; it seeks information protected by the attorney-
client privilege and/or attorney work product doctrine; it calls for the production of documents that
are not relevant to this issues presented; and it purports to require responding party to disclose
information that is a trade secret, confidential, proprietary, commercially sensitive, or information that
is privileged or protected by rights of privacy regarding financial information and tax records of
responding party and/or third parties.

/11
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in the document entitled Notice of Breach, Default and Election to Sell Under Deed of Trust (recorded
on Jan. 18, 2019, as Document #905512 in the Nye County Official Records).
RESPONSE TO REQUEST NO. 157:

Responding party objects to this Document Request because; individually, and in aggregate
with the other requests made herein and previously propounded, this request fails to meet the
proportionality requirements of proper discovery and thus is over burdensome and harassing; it is
compound as to issues and facts; it is vague and ambiguous; it is duplicative of other requests
contained herein and previously propounded; it seeks documents that are already in requesting party’s
possession or equally accessible to the requesting party; it seeks information protected by the attorney-
client privilege and/or attorney work product doctrine; it calls for the production of documents that
are not relevant to this issues presented; and it purports to require responding party to disclose
information that is a trade secret, confidential, proprietary, commercially sensitive, or information that
is privileged or protected by rights of privacy regarding financial information and tax records of
responding party and/or third parties.

REQUEST NO. 158:

Please produce a copy of all documents, writings, and/or communications showing the names
and other demographical information pertaining to LVDF’s Class B Members, as defined in LVDF’s
Operating Agreement dated March 26, 2014, and including but not limited to the identity of the Class
B Members, the address of the Class B Member, the country of origin of the Class B Member, the
contact information for the agent of the Class B Member, the date of the transaction, the amount of
the investment, the source of the funds for the investment, the current immigration status of the Class
B Member, and the current status of the investment.

RESPONSE TO REQUEST NO. 158:

Responding party objects to this Document Request because; individually, and in aggregate
with the other requests made herein and previously propounded, this request fails to meet the
proportionality requirements of proper discovery and thus is over burdensome and harassing; it is

compound as to issues and facts; it is vague and ambiguous; it is duplicative of other requests
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contained herein and previously propounded; it seeks documents that are already in requesting party’s
possession or equally accessible to the requesting party; it seeks information protected by the attorney-
client privilege and/or attorney work product doctrine; it calls for the production of documents that
are not relevant to this issues presented; and it purports to require responding party to disclose
information that is a trade secret, confidential, proprietary, commercially sensitive, or information that
is privileged or protected by rights of privacy regarding financial information and tax records of
responding party and/or third parties.

REQUEST NO. 159:

Please produce a copy of all documents, writings, and/or communications showing the names
and other demographical information pertaining to LVDF’s distributions and investment returns made
to its Class B Members, as defined in LVDF’s Operating Agreement dated March 26, 2014.
RESPONSE TO REQUEST NO. 159:

Responding party objects to this Document Request because; individually, and in aggregate
with the other requests made herein and previously propounded, this request fails to meet the
proportionality requirements of proper discovery and thus is over burdensome and harassing; it is
compound as to issues and facts; it is vague and ambiguous; it is duplicative of other requests
contained herein and previously propounded; it seeks documents that are already in requesting party’s
possession or equally accessible to the requesting party; it seeks information protected by the attorney-
client privilege and/or attorney work product doctrine; it calls for the production of documents that
are not relevant to this issues presented; and it purports to require responding party to disclose
information that is a trade secret, confidential, proprietary, commercially sensitive, or information that
is privileged or protected by rights of privacy regarding financial information and tax records of
responding party and/or third parties.

REQUEST NO. 160:

Please produce a copy of all bank account statements, from each and every bank account’s

initial opening date to the present time, for all account(s) used to hold the 25% of the actual, potential,
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contained herein and previously propounded; it seeks documents that are already in requesting party’s
possession or equally accessible to the requesting party; it seeks information protected by the attorney-
client privilege and/or attorney work product doctrine; it calls for the production of documents that
are not relevant to this issues presented; and it purports to require responding party to disclose
information that is a trade secret, confidential, proprietary, commercially sensitive, or information that
is privileged or protected by rights of privacy regarding financial information and tax records of
responding party and/or third parties.

REQUEST NO. 167:

Produce a copy of any and all communications between LVDF and the actual, potential, or
prospective EB-5 investors and/or EB-5 visa applicants and/or their agents, for the year 2019.

RESPONSE TO REQUEST NO. 167:

Responding party objects to this Document Request because; individually, and in aggregate
with the other requests made herein and previously propounded, this request fails to meet the
proportionality requirements of proper discovery and thus is over burdensome and harassing; it is
compound as to issues and facts; it is vague and ambiguous; it is duplicative of other requests
contained herein and previously propounded; it seeks documents that are already in requesting party’s
possession or equally accessible to the requesting party; it seeks information protected by the attorney-
client privilege and/or attorney work product doctrine; it calls for the production of documents that
are not relevant to this issues presented; and it purports to require responding party to disclose
information that is a trade secret, confidential, proprietary, commercially sensitive, or information that
is privileged or protected by rights of privacy regarding financial information and tax records of
responding party and/or third parties.

REQUEST NO. 168:

Produce a copy of any and all communications between LVDF and the actual, potential, or

prospective EB-5 investors and/or EB-5 visa applicants and/or their agents, for the year 2018.

111
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RESPONSE TO REQUEST NO. 168:

Responding party objects to this Document Request because; individually, and in aggregate
with the other requests made herein and previously propounded, this request fails to meet the
proportionality requirements of proper discovery and thus is over burdensome and harassing; it is
compound as to issues and facts; it is vague and ambiguous; it is duplicative of other requests
contained herein and previously propounded; it seeks documents that are already in requesting party’s
possession or equally accessible to the requesting party; it seeks information protected by the attorney-
client privilege and/or attorney work product doctrine; it calls for the production of documents that
are not relevant to this issues presented; and it purports to require responding party to disclose
information that is a trade secret, confidential, proprietary, commercially sensitive, or information that
is privileged or protected by rights of privacy regarding financial information and tax records of
responding party and/or third parties.

REQUEST NO. 169:

Produce a copy of any and all communications between LVDF and the actual, potential, or
prospective EB-5 investors and/or EB-5 visa applicants and/or their agents, for the year 2017.

RESPONSE TO REQUEST NO. 169:

Responding party objects to this Document Request because; individually, and in aggregate
with the other requests made herein and previously propounded, this request fails to meet the
proportionality requirements of proper discovery and thus is over burdensome and harassing; it is
compound as to issues and facts; it is vague and ambiguous; it is duplicative of other requests
contained herein and previously propounded; it seeks documents that are already in requesting party’s
possession or equally accessible to the requesting party; it seeks information protected by the attorney-
client privilege and/or attorney work product doctrine; it calls for the production of documents that
are not relevant to this issues presented; and it purports to require responding party to disclose
information that is a trade secret, confidential, proprietary, commercially sensitive, or information that
is privileged or protected by rights of privacy regarding financial information and tax records of

responding party and/or third parties.
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REQUEST NO. 170:

Produce a copy of any and all communications between LVDF and the actual, potential, or
prospective EB-5 investors and/or EB-5 visa applicants and/or their agents, for the year 2016.

RESPONSE TO REQUEST NO. 170:

Responding party objects to this Document Request because; individually, and in aggregate
with the other requests made herein and previously propounded, this request fails to meet the
proportionality requirements of proper discovery and thus is over burdensome and harassing; it is
compound as to issues and facts; it is vague and ambiguous; it is duplicative of other requests
contained herein and previously propounded; it seeks documents that are already in requesting party’s
possession or equally accessible to the requesting party; it seeks information protected by the attorney-
client privilege and/or attorney work product doctrine; it calls for the production of documents that
are not relevant to this issues presented; and it purports to require responding party to disclose
information that is a trade secret, confidential, proprietary, commercially sensitive, or information that
is privileged or protected by rights of privacy regarding financial information and tax records of
responding party and/or third parties.

REQUEST NO. 171:

Produce a copy of each and every version of the Private Placement Memorandum that LVDF
delivered to any actual, potential, or prospective EB-5 investor(s) and/or EB-5 visa applicant(s) and/or
their agents.

RESPONSE TO REQUEST NO. 171:

Responding party objects to this Document Request because; individually, and in aggregate
with the other requests made herein and previously propounded, this request fails to meet the
proportionality requirements of proper discovery and thus is over burdensome and harassing; it is
compound as to issues and facts; it is vague and ambiguous; it is duplicative of other requests
contained herein and previously propounded; it seeks documents that are already in requesting party’s

possession or equally accessible to the requesting party; it seeks information protected by the attorney-
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client privilege and/or attorney work product doctrine; it calls for the production of documents that
are not relevant to this issues presented; and it purports to require responding party to disclose
information that is a trade secret, confidential, proprietary, commercially sensitive, or information that
is privileged or protected by rights of privacy regarding financial information and tax records of
responding party and/or third parties.

REQUEST NO. 198:

Please provide copies of all documents which demonstrate or relate to your involvement in the
San Diego Hyatt deal referenced in Evidentiary Hearing Exhibit 9, p. 0036.
RESPONSE TO REQUEST NO. 198:

Responding party objects to this Document Request because; individually, and in aggregate
with the other requests made herein and previously propounded, this request fails to meet the
proportionality requirements of proper discovery and thus is over burdensome and harassing; it is
compound as to issues and facts; it is vague and ambiguous; it is duplicative of other requests
contained herein and previously propounded; it seeks documents that are already in requesting party’s
possession or equally accessible to the requesting party; it seeks information protected by the attorney-
client privilege and/or attorney work product doctrine; it calls for the production of documents that
are not relevant to this issues presented; and it purports to require responding party to disclose
information that is a trade secret, confidential, proprietary, commercially sensitive, or information that
is privileged or protected by rights of privacy regarding financial information and tax records of
responding party and/or third parties.

REQUEST NO. 199:

Please provide copies of all documents which demonstrate or relate to the status of the I- 8§29
petition for each immigrant investor who has invested funds in the Front Sight Project.

RESPONSE TO REQUEST NO. 199:

Responding party objects to this Document Request because; individually, and in aggregate
with the other requests made herein and previously propounded, this request fails to meet the

proportionality requirements of proper discovery and thus is over burdensome and harassing; it is
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compound as to issues and facts; it is vague and ambiguous; it is duplicative of other requests
contained herein and previously propounded; it seeks documents that are already in requesting party’s
possession or equally accessible to the requesting party; it seeks information protected by the attorney-
client privilege and/or attorney work product doctrine; it calls for the production of documents that
are not relevant to this issues presented; and it purports to require responding party to disclose
information that is a trade secret, confidential, proprietary, commercially sensitive, or information that
is privileged or protected by rights of privacy regarding financial information and tax records of
responding party and/or third parties.

REQUEST NO. 200:

Please provide copies of all documents which demonstrate or relate to the status of the I- 526
petition for each immigrant investor who has invested funds in the Front Sight Project.

RESPONSE TO REQUEST NO. 200:

Responding party objects to this Document Request because; individually, and in aggregate
with the other requests made herein and previously propounded, this request fails to meet the
proportionality requirements of proper discovery and thus is over burdensome and harassing; it is
compound as to issues and facts; it is vague and ambiguous; it is duplicative of other requests
contained herein and previously propounded; it seeks documents that are already in requesting party’s
possession or equally accessible to the requesting party; it seeks information protected by the attorney-
client privilege and/or attorney work product doctrine; it calls for the production of documents that
are not relevant to this issues presented; and it purports to require responding party to disclose
information that is a trade secret, confidential, proprietary, commercially sensitive, or information that
is privileged or protected by rights of privacy regarding financial information and tax records of
responding party and/or third parties.

REQUEST NO. 201:

Please provide copies of all documents which relate to communications between LVDF and
the USCIS related to the Front Sight project.
RESPONSE TO REQUEST NO. 201:
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Lexington Ins. Co. v. Swanson

United States District Court for the Western District of Washington
November 29, 2006, Decided ; November 29, 2006, Filed
NO. C05-1614P

Reporter
2006 U.S. Dist. LEXIS 89424 *; 2006 WL 3474185

LEXINGTON INSURANCE COMPANY, Plaintiff(s), v.
SANDRA SWANSON, Defendant(s).

Subsequent History: Motion granted by, in part, Motion
denied by, in part Lexington Ins. Co. v. Swanson, 2007
U.S. Dist. LEXIS 10296 (W.D. Wash., Feb. 12, 2007)

Prior History: Lexington Ins. Co. v. Swanson, 2006
U.S. Dist. LEXIS 79454 (W.D. Wash., Oct. 31, 2006)

Core Terms

declaration, bad faith, insured, partial summary
judgment, alleges, parties, Reply

Case Summary

Procedural Posture

Defendant care center resident won a judgment against
the center, which was insured by plaintiff insurer. The
insurer filed a declaratory judgment action against the
center. The resident, who had purchased all of the
center's claims against the insurer at a sheriff's sale,
and who had been added as a defendant in the suit,
filed counterclaims against the insurer, including for bad
faith. The insurer sought partial summary judgment.

Overview

Both parties filed various motions to strike, which the
federal district court granted insofar as certain
declarations constituted hearsay. It also struck the
resident's supplemental authority, which she could have
offered earlier. The issue regarding the bad faith claims
was whether they failed because the center could not
have been "harmed" by the insurer's handling of the
claims due to its insolvency. The motion was denied.
Dicta in a Court of Appeals of Washington, Division One
opinion led to the conclusion that there were types of
cognizable "harm" which could exist regardless of an
injured party's financial condition. Even in the face of
insolvency, evidence of other injury could be presented
to support a finding of harm. The evidence indicated
that, although it might be without assets, the center was
listed with the state as an active, for-profit company. Its
insolvency did not render it immune from a judgment
that was capable of being renewed, and which would
act as a deterrent to any attempt to revive it as a viable
business entity. Further, "harm" could be found where
the insurer's actions diminished the value of the
insurance policy.

Outcome
The district court denied the insurer's motion for partial
summary judgment.

LexisNexis® Headnotes

Andrea Champion
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Civil Procedure > ... > Discovery > Privileged
Communications > Attorney-Client Privilege

Evidence > Privileges > Attorney-Client
Privilege > Scope

Civil Procedure > ... > Costs & Attorney
Fees > Attorney Fees & Expenses > General
Overview

HN1[%] Privileged Communications,
Client Privilege

Attorney-

Information regarding attorney fees and payments is not
generally subject to the attorney-client privilege.

Insurance Law > Liability & Performance
Standards > Bad Faith & Extracontractual
Liability > Elements of Bad Faith

Torts > Negligence > Elements

Torts > Business Torts > Bad Faith Breach of
Contract > Elements

HN2[.f’..] Bad Faith & Extracontractual Liability,
Elements of Bad Faith

Claims by insureds against their insurers for bad faith
are analyzed applying the same principles as any other
tort: duty, breach of that duty, and damages proximately
caused by any breach of duty.

Civil Procedure > ... > Summary
Judgment > Evidentiary Considerations > Absence
of Essential Element

Evidence > Burdens of Proof > Allocation

Civil Procedure > ... > Summary
Judgment > Burdens of Proof > Movant Persuasion
& Proof

HN3[$'..] Evidentiary Considerations, Absence of
Essential Element

The party moving for summary judgment has the burden
to show initially the absence of a genuine issue
concerning any material fact by either producing
evidence negating an essential element of plaintiff's
claim, or by showing that the plaintiff does not have

enough evidence of an essential element to carry its
ultimate burden at trial.

Insurance Law > Liability & Performance
Standards > Bad Faith & Extracontractual
Liability > Elements of Bad Faith

Torts > Negligence > Elements

Torts > Business Torts > Bad Faith Breach of
Contract > Elements

HN4[%] Bad Faith & Extracontractual Liability,
Elements of Bad Faith

Dicta in an opinion by the Court of Appeals of
Washington, Division One leads to the conclusion that
there are types of cognizable "harm" which can exist
regardless of an injured party's current financial
condition. Even in the face of insolvency, evidence of
other injury can be presented to support a finding of
harm.

Insurance Law > Liability & Performance
Standards > Bad Faith & Extracontractual
Liability > Elements of Bad Faith

Torts > Business Torts > Bad Faith Breach of
Contract > Elements

HN5[.!".] Bad Faith & Extracontractual Liability,
Elements of Bad Faith

The U.S. District Court for the Western District of
Washington finds that "harm" can be found where a
party possesses the asset of an insurance policy and
alleges that the bad faith actions of its insurer have
resulted in a diminishment of that asset by such means
as a bad faith "spend-down" of the policy amount.

Counsel: [*1] For Lexington Insurance Company, a
foreign insurance company, Plaintiff: Christopher L
Neal, LEAD ATTORNEY, Thomas Martin Jones, LEAD
ATTORNEY, COZEN O'CONNOR, SEATTLE, WA.

For Sandra Swanson, Plaintiff: David Merritt Beninger,
LUVERA BARNETT BRINDLEY BENINGER &

Andrea Champion
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CUNNINGHAM, SEATTLE, WA.

For Sandra Swanson, an individual, Defendant: David
Merritt Beninger, LEAD ATTORNEY, Paul N. Luvera,
Jr., LUVERA BARNETT BRINDLEY BENINGER &
CUNNINGHAM, SEATTLE, WA.

For Lexington Insurance Company, a foreign insurance
company, Defendant: Christopher L Neal, LEAD
ATTORNEY, Thomas Martin Jones, LEAD ATTORNEY,
COZEN O'CONNOR, SEATTLE, WA.

Judges: Marsha J. Pechman, U.S. District Judge.

Opinion by: Marsha J. Pechman

Opinion

AMENDED

ORDER ON PLAINTIFF'S MOTION FOR PARTIAL
SUMMARY JUDGMENT

The above-entitted Court, received and

reviewed:

having

1. Plaintiff Lexington Insurance Company's Motion for
Partial Summary Judgment

2. Defendant Swanson's Opposition to Lexington's
Motion for Summary Judgment

3. Plaintiff Lexington Insurance Company's Reply in
Support of Its Motion for Partial Summary Judgment

4. Defendant Swanson's Surreply to Lexington's
Summary Judgment Motion and Request [*2] to Strike
Declaration of DuBrin

5. Lexington's Objection and Response to Defendants
Memorandum of Supplemental Authority re: Lexington's
Summary Judgment Motion

and all exhibits and declarations attached thereto,
makes the following ruling:

IT IS HEREBY ORDERED that the motion is DENIED.

In the course of the briefing on this motion, the parties
made a series of motions to strike portions of each
other's evidentiary and other submissions. Those
motions will be addressed in the body of the discussion
infra.

Background

Defendant Sandra Swanson ("Swanson") suffered a
stroke and moved into the Issaquah Care Center ("ICC")
because she could no longer take care of her needs
independently. There she was the victim of severely
negligent care resulting in, among other things, the loss
of parts of one arm, one leg and her teeth.

In 2003, Ms. Swanson filed a state court action against
ICC. Plaintiff Lexington Insurance  Company
("Lexington") insured ICC on the basis of $ 1 million limit
per "single medical incident" (with a "3-incident, $ 3
million" cap). Lexington rejected an initial settlement
offer (for the "remaining policy limits" according to
Swanson [Response, [*3] p.5], which the Court
interprets to mean $ 1 million) in June 2003. In June
2004, Lexington rejected another offer for the
"remaining policy limits" - $ 950,000 at that point. In
September 2004, Lexington offered an $ 800,000
settlement ($ 1 million minus $ 200,000 in defense
costs) which Swanson rejected. At that point, the parties
went to agreed arbitration. In August 2005, the arbitrator
awarded Swanson over eight million dollars. Swanson
alleges a series of actions by Plaintiff following that
award which further increased ICC's potential liability.

Lexington filed this declaratory judgment action against
ICC in September, 2005. In December 2005, at a
sheriff's sale following entry of judgment based on the
arbitration award, Swanson purchased all "choses in
action" owned by ICC, including any claims it might
have against Lexington for policy coverage or bad faith
failures. On that same day, Lexington amended its
Complaint in the declaratory judgment before this Court
to include Ms. Swanson and ICC manager Robin DuBrin
as additional defendants. On December 21, 2005, Ms.
Swanson amended her state court action against ICC to
include Lexington as a defendant. Lexington removed
that [*4] action to this Court on January 4, 2006 and it
was assigned to Judge Lasnik. Swanson filed a motion
for remand in that action, which was denied by Judge
Lasnik on March 10, 2006; that same day, Judge Lasnik
transferred that case to this Court.

Andrea Champion
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In her counterclaim in this declaratory judgment suit,
Swanson has alleged the bad faith claims that Plaintiff
seeks to dismiss by way of this motion for partial
summary judgment.

Discussion

Motions to strike

Both parties have filed a series of motions to strike
which the Court will dispose of before proceeding to the
substantive aspects of Lexington's motion.

Declaration of Mary Nester, Esq. Ms. Nester was
counsel for ICC during the litigation involving ICC and
Swanson and Defendant offers a declaration from her
which goes to Lexington's refusal to provide coverage or
pay her legal fees as part of ICC's defense. Lexington
objects to this evidence as a violation of the attorney-
client privilege (arguing that, since Nester does not say
where she got her information, it "must" have come from
her former client). This request is not well-taken on a
number of grounds. First of all, the evidence to which
Lexington objects [*5] (" factual allegations
regarding denials of coverage or the underlying King
County case . . ." PIif Reply, p. 2) goes primarily to
issues of bad faith which Lexington admits are not
relevant. To the extent that Nester's evidence is relevant
to the issue of "harm," it concerns the fees generated by
her work for ICC on the Swanson case, which she
alleges that Lexington did not compensate ICC for.
M[?] Information regarding attorney fees and
payments is not generally subject to the attorney-client
privilege. See, e.q., In re Grand Jury Supoenas (Hirsch),
803 F.2d 493, 496 (9th Cir.1986); In re Osterhoudt, 722
F.2d 591, 592 (9th Cir.1983). Perhaps more to the point,
the privilege is not Lexington's to assert - Nester is not
Plaintiff's counsel. In her second declaration, Robin
DuBrin of ICC (see infra) includes a boilerplate "non-
waiver" of the privilege "to the extent" that Nester's
declaration is based on communications between client
and attorney, but she never claims that anything Nester
asserts was a result of such communications. !
DENIED.

"The Court acknowledges that it is by no means settled
whether Swanson's purchase of ICC's "choses in action”
included the right to assert ICC's attorney-client privileges in
those actions.

[*6] Second Declaration of Robin DuBrin: DuBrin is
the "Managing Member" of ICC. She submitted an initial
declaration in Plaintiff's opening brief to which Swanson
has made no objection. Plaintiff filed a second DuBrin
declaration with its reply brief-in this declaration, DuBrin
offers (among other things) her opinion that Lexington
"capably defended" ICC against Swanson's claims, that
ICC has not declared bankruptcy because it has no
assets and that there are no future business
opportunities which could be adversely impacted by the
award made to Swanson. Swanson objects to this
second DuBrin declaration on two grounds: first, the
impropriety of Lexington introducing new evidence on
the issue of "harm" in its reply brief; and, second, to the
speculative and hearsay nature of much of her
declaration. The objections are well-taken (this evidence
should have been brought forward in Plaintiff's opening
brief and some of it is improper speculation and
hearsay) and the Court did not consider the second
DuBrin declaration in reaching the decision on this
motion. GRANTED.

Declaration of Sharon Sobers: Ms. Sobers is a Claims
Director with the claims agency for Lexington; [*7]
Defendant objects to Sobers' testimony in her
declaration that "Lexington was informed in June of
2004 . . . that ICC was insolvent," which is based on her
review of a communication from someone else in her
company about ICC. (Sobers Decl., P 5) The evidence
is double hearsay (a memo reporting a conversation
with someone in ICC), with no foundation laid for an
exception. GRANTED.

Swanson's supplemental authority: claiming that it is
adverse authority that Plaintiff was obligated by the
Rules of Professional Conduct to distinguish or
otherwise controvert, Defendant filed a supplemental
brief after the close of briefing, citing an opinion by
Judge Coughenour of this district (Specialty Surplus Ins.
Co. v. Second Chance, Inc., 412 F.Supp.2d 1152)
which, in fact, both parties were aware of (having cited it
in an earlier motion for a protective order). The case is
the opinion of another District Court and therefore not
controlling authority in any event, but Defendant offers
no reason for having failed to produce it until after the
close of briefing. STRICKEN.

Substantive argument: the issue of "harm"

The parties are agreed that Swanson's [*8]
counterclaims against Lexington based on allegations of
"bad faith" are subject to the classic tort analysis: HN2[

Andrea Champion
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"i*‘] "Claims by insured against their insurers for bad
faith are analyzed applying the same principles as any
other tort: duty, breach of that duty, and damages
proximately caused by any breach of duty." Smith v.
Safeco Ins. Co., 150 Wh.2d 478, 485, 78 P.3d 1274

(2003).

As Plaintiff put it in its opening brief: "The only issue at
stake in this Motion is whether Swanson's bad faith
claims fail because ICC could not have been, and was
not, 'harmed' by any aspect of Lexington's claims
handling of the underlying matter." PItf Brief, p. 2. It is
Lexington's position that ICC's insolvency rendered it
immune to any excess judgment and, as a matter of
law, that entity was therefore incapable of being
damaged by Lexington's actions.

Plaintiff's motion fails from the outset. M["F} The party
moving for summary judgment has the burden to show
initially the absence of a genuine issue concerning any
material fact (Adickes v. S.H. Kress & Co., 398 U.S.
144, 159, 90 S. Ct. 1598, 26 L. Ed. 2d 142 (1970)) by
either producing evidence negating an essential
element of plaintiffs claim, or by showing that
plaintiff [*9] does not have enough evidence of an
essential element to carry its ultimate burden at trial.
Nissan Fire & Marine Ins. Co. v. Fritz Companies, Inc.,
210 F.3d 1099, 1103 (9th Cir. 2000). Lexington has not
succeeded in carrying that burden.

Lexington has essentially placed all its eggs in one
basket by relying exclusively on its proof that ICC is a
company without assets, then arguing from that fact that
no tortious "harm" could befall it; therefore (the
argument goes), it can maintain no suit arising out of the
facts described supra. Plaintiff's primary legal authority
for this position is Werlinger v. Clarendon Nat'l Ins. Co.,
129 Wn.App. 804, 120 P.3d 593 (2005). In that case,
the insured (Warner) had filed a Chapter 13 bankruptcy
prior to causing the auto accident which killed Werlinger;
two months after the accident, Warner converted the
action to a Chapter 7 proceeding, but not (the court
found) in response to any action by Werlinger's insurer
(Clarendon). Following his discharge in bankruptcy,
Warner executed an agreement with Werlinger's estate
in which he confessed a $ 5 million judgment in
exchange for the estate's promise not to hold him
personally [*10] liable. The appellate court upheld the
finding that the settlement was unreasonable because
Warner's bankruptcy discharge meant that he was
immune to the damages he was confessing.
Furthermore, his bankrupt status eliminated the
possibility that any judgment in excess of his insurance

limits which occurred as a result of Clarendon's
misfeasance could "harm" him. Therefore, the Werlinger
court reasoned, Clarendon's alleged bad faith was not
actionable. /d. at 809.

Lexington claims that Werlinger stands for the
proposition that "where, as here, there were no assets
which could be exposed by the insurance company's
alleged failure to settle, no 'harm' could have occurred,
as a matter of law." PItf Reply, p. 4. In actuality, the
opinion does not say that and its ruling is much more
narrowly drawn. The facts of this case are sufficiently
distinguishable from Werlinger to render it inapposite:
the absence of a bankrupt party (much less a
bankruptcy filed before the tortious conduct) and the
absence of a sham agreement represent critical
differences between the instant case and the case upon
which Lexington relies.

Furthermore, M["F] there is dicta in the opinion [*11]
which leads to the conclusion that there are types of
cognizable "harm" which can exist regardless of the
injured party's current financial condition. After noting
with approval the trial court's conclusion that Warner's
bankruptcy insulated him from any harm resulting from
Clarendon's bad faith delays, the appellate court also
notes the lower court's finding that "the Werlingers
presented no competent evidence of other injury." 129
Wash.App. at 808 (emphasis supplied). The implication
is clear that, even in the face of insolvency, there is
evidence of other injury which could be presented to
support a finding of harm (the Werlinger court cites the
possibility of proving "emotional distress" from the
insurance company's actions). /d. at 809.

The evidence indicates that, although it may be
presently without assets, ICC is in fact still listed with the
Washington State Department of Licensing as an active,
for-profit company. Decl. of Beninger, Exh. 14. lts
current insolvency does not render it immune from a
judgment which is capable of being periodically renewed
and which will act as a deterrent to any attempt to revive
this company as a viable [*12] business entity. It is the
ruling of this Court that the existence of an $ 8 million
judgment against a party not in bankruptcy or otherwise
legally insulated from such a judgment constitutes
"harm" as a matter of law.

Swanson, prosecuting this litigation in the shoes of ICC,
has also alleged that the bad faith refusal of Lexington
to settle Swanson's claim has resulted in the
unnecessary expenditure of a portion of ICC's insurance
policy (through a "spend-down" provision in the

Andrea Champion
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contract). It is the further mﬁ*‘] finding of this Court
that "harm" can be found where, as here, a party
possesses the asset of an insurance policy and alleges
that the bad faith actions of its insurer have resulted in a
diminishment of that asset by such means as a bad faith
"spend-down" of the policy amount.

Conclusion

Plaintiff Lexington Insurance Company has failed to
produce evidence which effectively negates any
essential element of Defendant's cross-claim.
Accordingly, its motion for partial summary judgment will
be DENIED.

The clerk is directed to provide copies of this order to all
counsel of record.

Dated: November 29, 2006
Marsha J. Pechman

U.S. District Judge

6

End of Document
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ANTHONY T. CASE, ESQ.
Nevada Bar No. 6589
tcase@farmercase.com
KATHRYN HOLBERT, ESQ.
Nevada Bar No. 10084
kholbert@farmercase.com
FARMER CASE & FEDOR
2190 E. Pebble Rd., Suite #205
Las Vegas, NV 89123
Telephone: (702) 579-3900
Facsimile: (702) 739-3001

C. Keith Greer, ESQ.

Admitted pro hac vice
keith.greer@greerlaw.biz

GREER AND ASSOCIATES, A PC
17150 Via Del Campo, Suite 100

San Diego, CA 92127

Telephone: (858) 613-6677
Facsimile: (858) 613-6680

Attorneys for Defendants

LAS VEGAS DEVELOPMENT FUND LLC, EB5
IMPACT CAPITAL REGIONAL CENTER LLC,

EBS5 IMPACT ADVISORS LLC, ROBERT W. DZIUBLA,
JON FLEMING and LINDA STANWOOD

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
FRONT SIGHT MANAGEMENT LLC, a ) CASE NO.: A-18-781084-B
Nevada Limited Liability Company, ) DEPT NO.: 16
)
Plaintiff, ) DEFENDANT, DEFENDANT LAS VEGAS
) DEVELOPMENT FUND, LLC’S THIRD
VS. ) SUPPLEMENTAL RESPONSES TO

) PLAINTIFF’S THIRD
LAS VEGAS DEVELOPMENT FUND LLC,a ) SET OF REQUESTS FOR PRODUCTION
Nevada Limited Liability Company; EB5 ) OF DOCUMENTS
IMPACT CAPITAL REGIONAL CENTER
LLC, a Nevada Limited Liability Company; EBS5
IMPACT ADVISORS LLC, a Nevada
Limited Liability Company; ROBERT W.
DZIUBLA, individually and as President and
CEO of LAS VEGAS DEVELOPMENT FUND
LLC and EB5 IMPACT ADVISORS
LLC; JON FLEMING, individually and as an
agent of LAS VEGAS DEVELOPMENT
FUND LLC and EB5 IMPACT ADVISORS
LLC; LINDA STANWOOD, individually and
as Senior Vice President of LAS VEGAS

N’ N’ N’ N’ N N N N N N N N’

— l —
DEFENDANT LAS VEGAS DEVELOPMENT FUND LLC’S THIRD SUPPLEMENTAL RESPONSES TO
PLAINTIFF’S THIRD SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS
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DEVELOPMENT FUND LLC and EB5
IMPACT ADVISORS LLC; DOES 1-
inclusive; and ROE CORPORATIONS 1-
10, inclusive,

Defendants.

LAS VEGAS DEVELOPMENT FUND LLC,__
Counterclaimant,

VS.

FRONT SIGHT MANAGEMENT, LLC, a
Nevada Limited Liability Company;
IGNATIUS PIAZZA, as an individual and in
his capacity as Trustee and/or beneficiary of
VNV DYNASTY TRUST I and VNV
DYNASTY TRUST II; JENNIFER PIAZZA, as
an individual and in her capacity as Trustee
and/or beneficiary of VNV DYNASTY TRUST
I'and VNV DYNASTY TRUST II; VNV
DYNASTY TRUST I, an irrevocable Nevada
trust; VNV DYNASTY TRUST II, an
irrevocable Nevada trust; and ROES 1 through
10, inclusive,

N’ N’ N’ N N N N N N N N N N N N N N N N N N N N N e N N N N e

Counterdefendants.
PROPOUNDING PARTY: Plaintiff, FRONT SIGHT MANAGEMENT LLC
RESPONDING PARTY: Defendant, LAS VEGAS DEVELOPMENT FUND, LLC
SET NO: THREE
GENERAL OBJECTIONS

Defendant, LAS VEGAS DEVELOPMENT FUND, LLC ("Responding Party" or
"Defendant"), makes the following general objections, whether or not separately set forth in
response to each document demand, to each and every definition and document demand in the
Request for Production of Documents (Set No. Three of Plaintiff ("Propounding party"):

1. Responding party objects to the requests generally, and to each and every individual

- 2 -
DEFENDANT LAS VEGAS DEVELOPMENT FUND LLC’S THIRD SUPPLEMENTAL RESPONSES TO
PLAINTIFF’S THIRD SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS
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request specifically, to the extent that the requests seek documents not currently in responding
party's possession, custody or control, or refers to persons, entities, or events not known to them, on
the grounds that such requests seek to require more of this defendant than any obligation imposed by
law, would subject responding party to unreasonable and undue annoyance, oppression, burden and
expense, and would seek to impose upon responding party an obligation to investigate information
or materials from third parties or persons which are equally accessible to propounding party.

2. Responding party objects to the requests on the ground that they have not completed
investigation of the facts related to this matter, have not completed discovery in this action and have
not completed preparation for any trial that may be held in this action. Any responses to the
following document demands are based on documents currently known to responding party and are
given without prejudice to responding party right to produce evidence of any subsequently
discovered documents.

3. Responding party objects to the requests generally, and to each and every individual
request specifically, to the extent that the requests seek documents or information which would
invade the protections afforded Responding party under the attorney client privilege and/or work
product doctrine. Nothing herein is intended to be or should be construed as a waiver of the attorney
client privilege, the work product doctrine, or any other protection. Inadvertent production of such
protected information is not intended to be and shall not operate as a waiver of the applicable
privilege. Any information withheld on the basis of such privilege will be identified on a privilege
log.

4. Unless otherwise indicated, Responding Party will produce information regarding the
issues of Plaintiff/Counter Defendant Front Sight Management, LLC's pending Preliminary
Injunction Petition. (hereafter "Injunction Issues").

5. Responding Party reserves the right to condition the production of documents
containing confidential or proprietary information or trade secrets on the Court's issuance of a
confidentiality or protective order governing the disclosure of any such information.

6. The production of any documents or information by Responding Party is made

- 3 -
DEFENDANT LAS VEGAS DEVELOPMENT FUND LLC’S THIRD SUPPLEMENTAL RESPONSES TO
PLAINTIFF’S THIRD SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS
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without waiver, and with preservation, of any privilege or protection against disclosure afforded to
documents containing confidential or proprietary information or trade secrets.

7. Responding Party objects to the requests to the extent that they would require
Responding Party to produce documents or information covered by confidentiality agreements with
others, or that would require Responding Party to violate the privacy interests of others.

SECOND SUPPLEMENTAL RESPONSES TO REQUESTS

FOR PRODUCTION OF DOCUMENTS

These Second Supplemental Response incorporate the previously asserted responses, and
supplement them by identifying identification numbers for specific documents responsive to the

requests.

REQUEST NO. 113:

Please provide copies of all documents which support or relate to the truthfulness of the
representations made to Front Sight that Defendant Dziubla and his associates “have great depth of
experience in the real estate and real estate financing market, and I personally have been involved in
over $10 billion of hospitality and leisure transactions during my 35-year career as an investor, owner,
operator, investment banker, and lawyer,” as set forth in Evidentiary Hearing Exhibit 2, April 7, 2015
Email from Robert Dziubla to Mike Meacher, p. 0004.

RESPONSE TO REQUEST NO. 113:

Responding party objects to this Document Request because; individually, and in aggregate
with the other requests made herein and previously propounded, this request fails to meet the
proportionality requirements of proper discovery and thus is over burdensome and harassing; it is
compound as to issues and facts; it is vague and ambiguous; it is duplicative of other requests
contained herein and previously propounded; it seeks documents that are already in requesting party’s
possession or equally accessible to the requesting party; it seeks information protected by the attorney-
client privilege and/or attorney work product doctrine; it calls for the production of documents that

are not relevant to this issues presented; and it purports to require responding party to disclose

— 4 —
DEFENDANT LAS VEGAS DEVELOPMENT FUND LLC’S THIRD SUPPLEMENTAL RESPONSES TO
PLAINTIFF’S THIRD SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS
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Plaintiff(s)vs.Las Vegas Development Fund LLC, Defendant(s) for filing Reply in Support -
RIS (CIV), Envelope Number: 6009873

Notification of Service

Case Number: A-18-781084-B
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document.
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NEFF (CIV)

JOHN R. BAILEY

Nevada Bar No. 0137

JOSHUA M. DICKEY

Nevada Bar No. 6621

ANDREA M. CHAMPION

Nevada Bar No. 13461
BAILEY +*KENNEDY

8984 Spanish Ridge Avenue
Las Vegas, Nevada 89148-1302
Telephone: 702.562.8820
Facsimile: 702.562.8821
JBailey@BaileyKennedy.com
JDickey@BaileyKennedy.com
AChampion@BaileyKennedy.com

C. KEITH GREER, ESQ.

Cal. Bar. No. 135537 (Pro Hac Vice)
GREER AND ASSOCIATES, APC
16855 West Bernardo Dr. Suite 255
San Diego, California 92127
Telephone: 858.613.6677
Facsimile: 858.613.6680
keith.greer@greerlaw.biz

Attorneys for Defendants
LAS VEGAS DEVELOPMENT FUND LLC;

EBS5 IMPACT CAPITAL REGIONAL CENTER
LLC; EB5 IMPACT ADVISORS LLC; ROBERT

W. DZIUBLA; JON FLEMING; and
LINDA STANWOOD

ctronically Filed
7/6/2020 11:55 AM
Steven D. Grierson

CLERK OF THE COUE ’:
L]

DISTRICT COURT

CLARK COUNTY, NEVADA

FRONT SIGHT MANAGEMENT LLC, a
Nevada Limited Liability Company,

Plaintiff,
VS.

LAS VEGAS DEVELOPMENT FUND LLC, a
Nevada Limited Liability Company; et al.,

Defendants.

AND ALL RELATED COUNTERCLAIMS.

Case No. A-18-781084-B
Dept. No. XVI

NOTICE OF ENTRY OF FINDINGS OF
FACT AND CONCLUSIONS OF LAW
AND ORDER GRANTING IN PART
AND DENYING IN PART
DEFENDANT’S MOTION FOR
PROTECTIVE ORDER REGARDING
DISCOVERY OF CONSULTANTS’ AND
INDIVIDUAL INVESTORS’
CONFIDENTIAL INFORMATION
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PLEASE TAKE NOTICE that a Findings of Fact and Conclusions of Law and Order
Granting In Part and Denying In Part Defendant’s Motion for Protective Order Regarding Discovery
of Consultants’ and Individual Investors’ Confidential Information was entered on June 30, 2020; a

true and correct copy of which is attached hereto.

DATED this 6th day of July, 2020.
BAILEY *KENNEDY

By: /s/ Andrea M. Champion
JOHN R. BAILEY
JOSHUA M. DICKEY
ANDREA M. CHAMPION

Attorneys for Defendants

LAS VEGAS DEVELOPMENT FUND
LLC; EB5 IMPACT CAPITAL
REGIONAL CENTER LLC; EB5 IMPACT
ADVISORS LLC; ROBERT W.
DZIUBLA; JON FLEMING:; and

LINDA STANWOOD
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CERTIFICATE OF SERVICE

I certify that I am an employee of BAILEY “*KENNEDY and that on the 6th day of July,
2020, service of the foregoing NOTICE OF ENTRY OF FINDINGS OF FACT AND
CONCLUSIONS OF LAW AND ORDER GRANTING IN PART AND DENYING IN PART
DEFENDANT’S MOTION FOR PROTECTIVE ORDER REGARDING DISCOVERY OF
CONSULTANTS’ AND INDIVIDUAL INVESTORS’ CONFIDENTIAL INFORMATION
was made by mandatory electronic service through the Eighth Judicial District Court’s electronic
filing system and/or by depositing a true and correct copy in the U.S. Mail, first class postage

prepaid, and addressed to the following at their last known address:

JOHN P. ALDRICH Email:

CATHERINE HERNANDEZ jaldrich@johnaldrichlawfirm.com

ALDRICH LAW FIRM, LTD.

7866 West Sahara Avenue Attorneys for

Las Vegas, Nevada 89117 Plaintiff/Counterdefendants
FRONT SIGHT MANAGEMENT

LLC; IGNATIUS A. PIAZZA 1I;
JENNIFER PIAZZA; VNV
DYNASTY TRUST I, VNV
DYNASTY TRUST II; AND
MICHAEL MEACHER

TorP RANK BUILDERS INC.
2941 Lorelie Street
Pahrump, Nevada 89048 Counterdefendant

ALL AMERICAN CONCRETE &

MASONRY INC.

2941 Lorelie Street

Pahrump, Nevada 89048 Counterdefendant

MORALES CONSTRUCTION, INC.
2941 Lorelie Street
Pahrump, Nevada 89048 Counterdefendant

/s/ Jennifer Kennedy
Employee of BAILEY “*KENNEDY
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Nevada Bar No. 6621

ANDREA M. CHAMPION

Nevada Bar No. 13461
BAILEY +*KENNEDY
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Las Vegas, Nevada 89148-1302
Telephone: 702.562.8820
Facsimile: 702.562.8821
JBailey@BaileyKennedy.com
JDickey@BaileyKennedy.com
AChampion@BaileyKennedy.com

C. KEITH GREER, ESQ.

Cal. Bar. No. 135537 (Pro Hac Vice)
GREER AND ASSOCIATES, A PC
16855 West Bernardo Dr. Suite 255
San Diego, California 92127
Telephone: 858.613.6677

Facsimile: 858.613.6680
keith.greer@greerlaw.biz

Attorneys for Defendants

LAS VEGAS DEVELOPMENT FUND LLC;
EB5 IMPACT CAPITAL REGIONAL CENTER
LLC; EB5 IMPACT ADVISORS LLC; ROBERT
W. DZIUBLA; JON FLEMING; and

LINDA STANWOOD

DISTRICT COURT
CLARK COUNTY, NEVADA

FRONT SIGHT MANAGEMENT LLC, a
Nevada Limited Liability Company, Case No. A-18-781084-B
Dept. No. XVI

Plaintiff,
FINDINGS OF FACT AND

Vs. CONCLUSIONS OF LAW AND ORDER
GRANTING IN PART AND DENYING
LAS VEGAS DEVELOPMENT FUND LLC, a IN PART DEFENDANT’S MOTION FOR

Nevada Limited Liability Company; et al, PROTECTIVE ORDER REGARDING
DISCOVERY OF CONSULTANTS’ AND
Defendants. INDIVIDUAL INVESTORS’

CONFIDENTIAL INFORMATION

AND ALL RELATED COUNTERCLAIMS.
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This matter came before the Court on May 13, 2020, at 10:30 a.m., on Defendants Las Vegas
Development Fund, LLC (“LVD Fund”), EB5 Impact Capital Regional Center, LLC, EB5 Impact
Advisors, LLC, Robert W. Dziubla, Jon Fleming, and Linda Stanwood’s (collectively, the “EBS5
Parties’”) Motion for Protective Order Regarding Discovery of Consultants’ and Individual Investors’
Confidential Information (the “Motion”). John P. Aldrich appeared on behalf of Plaintiff Front Sight
Management LLC (“Front Sight”); and John R. Bailey, Andrea M. Champion, C. Keith Greer, and
Kathryn Holbert appeared on behalf of the EBS Parties. Having considered the EBS Parties’
Motion, Front Sight’s Opposition, the Reply, and having heard oral argument of the parties through
their respective counsel, this Court makes the following Findings of Fact and Conclusions of Law.

Insofar as any conclusions of law is deemed to have been or include a finding of fact, such a
finding of fact is hereby included as a factual finding. Insofar as any finding of fact is deemed to
have been or to include a conclusion of law, such is included as a conclusion of law herein.

FINDINGS OF FACT

1. LVD Fund was formed as a new LLC for the specific purpose of raising funds from
foreign investors pursuant to the federal EB-5 program. In turn, those funds were to be used to
provide loan financing to Front Sight for construction of the Front Sight Project.

2. LVD Fund then sponsored an offering to foreign immigrant investors to finance the
Project.

3. To market the offering, LVD Fund utilized Foreign Placement Consultants to contact
potential foreign immigrant investors who may have some interest in investing in LVD Fund and
promote the investment.

4. The foreign immigrant investors who subscribed to the offering are investors in LVD
Fund; they are not investors in Front Sight.

5. LVD Fund then used the investment funds raised to make a loan to Front Sight for
construction of the Project as memorialized by the October 6, 2016 Construction Loan Agreement
(the “CLA™).

/1
/1
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6. LVD Fund maintains that Front Sight breached the CLA through multiple
performance defaults including, among other things, failing to provide the necessary information to
support the EBS Parties’ reporting requirements.

7. Front Sight disputes that it breached the CLA and further contends that LVD Fund
cannot enforce any alleged breaches of the CLA because the doctrine of equitable estoppel bars any
such action due to the EBS5 Parties’ allegedly fraudulently inducing Front Sight into entering the
CLA.

8. On September 14, 2018, Front Sight commenced this litigation.

9. Through discovery, Front Sight has sought information related to the foreign
immigrant investors (the “Investors”) as well as the Foreign Placement Consultants.

10.  The EBS Parties objected to each discovery request that sought information about the
Investors and/or the Foreign Placement Consultants.

11. On September 19, 2019, Front Sight filed a Motion to Compel and for Sanctions,
seeking an order to compel the EB5 Parties to provide supplemental responses to its Requests for
Production of Documents, without objection.

12.  While this Court ultimately ordered the EB5 Parties to provide additional
supplemental responses to the Requests for Production of Documents, the Court did not address the
EBS Parties’ privilege and confidentiality concerns in deciding Front Sight’s Motion to Compel and,
instead, instructed the EBS5 Parties to assert any privilege(s) it may have in a privilege log and to file
a motion for protective order by March 30, 2020. (See Order Grant. P1.’s Mot. to Compel, filed
3/25/2020.)

13. By stipulation, the parties later agreed to move the deadline for the EBS Parties to file
a motion for protective order from March 30, 2020 to April 13, 2020. (See Stip. and Order Resetting
Hearings and Br. Schedule, filed 3/27/2020.)

14. On April 13, 2020, pursuant to the Parties’ Stipulation and Order, the EB5 Parties
filed their Motion to protect the disclosure of any information related to the Investors and the

Foreign Placement Consultants.

11
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15. The EBS Parties contend that information about the Investors and the Foreign
Placement Consultants is irrelevant to the claims and defenses in this case, that it constitutes trade
secrets, and that the protective order entered in this case is not sufficient to protect the information
sought.

16. Front Sight contends that the EBS Parties have waived any objections they may have
to the information sought because the Motion was not timely filed. In addition, Front Sight contends
that the information sought does not constitute trade secrets, is relevant to its fraudulent
misrepresentation claims (specifically, that the EBS Parties misrepresented their relationship with
Foreign Placement Consultants and therefore, their ability to properly market and promote the
Project), and that the information sought is sufficiently protected by the protective order entered in

this case.

CONCLUSIONS OF LAW

1. NRCP 26(c) permits the Court, for good cause shown, to enter a protective order
forbidding inquiry into certain matters, or limiting the scope of discovery to certain matters.

2. Generally, “[d]iscovery matters are within the district court’s sound discretion.” Club
Vista Fin. Servs., LLC v. Eighth Judicial Dist. Court, 128 Nev. Adv. Op. 21, 276 P.3d 246, 249
(2012).

3. NRCP 26(c) does not provide a time frame for a party to bring a motion for protective
order.

4. Given the complex procedural history of this case, which has often led to accelerated
deadlines, followed just as often by stipulations from the parties to create a more manageable
deadline schedule, the Court finds that the EBS Parties timely filed their Motion.

5. The Investors’ identities and investment information are not germane to the claims
and defenses in this case. Therefore, pursuant to NRCP 26(c)(1)(A), the Court will not allow
discovery as to the Investors.

6. As a result, the Court does not render a decision on the merits as to whether the
investor records are privileged as trade secrets, if that privilege has been waived, if the discovery

1
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sought is proportional to the needs of the case, or whether Front Sight has demonstrated that the
information sought as to the Investors is necessary.

7. However, limited information concerning the Foreign Placement Consultants is
relevant to Front Sight’s fraud claims. Specifically, the Court finds the nature, history, and extent of|
the EBS Parties’ prior relationship with the Foreign Placement Consultants is relevant to Front
Sight’s claims that the EB5 Parties’ misrepresented that it had a network of relationships for
potentially sourcing EB-5 investors. Consequently, notwithstanding the potential privilege and
confidentiality concerns, the Court will allow limited discovery concerning the identities of the EB5
Parties’ Foreign Placement Consultants, the prior work these consultants performed on behalf of the
EBS Parties, the timing of the formation of those business relationships, and the degree of success
those Foreign Placement Consultants achieved for the EB5 Parties in prior work.

ORDER

IT IS HEREBY ORDERED that the EBS Parties’ Motion is DENIED IN PART AND
GRANTED IN PART as follows:

The Motion is DENIED as to the consultants; limited discovery, as set forth in Conclusion of
Law No. 7, will be permitted.

The Motion is GRANTED as to the Investors; no discovery concerning the Investors’

identities and investment information shall be permitted.

Dated this 30th day of June, 2020.

HONORABLE TIMOTHY C. WILLIAMS
DISTRICT COURT JUDGE

CG
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JOHN R. BAILEY

Nevada Bar No. 0137

JOSHUA M. DICKEY

Nevada Bar No. 6621

ANDREA M. CHAMPION

Nevada Bar No. 13461

8984 Spanish Ridge Avenue
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Steven D. Grierson

CLERK OF THE COU
MPOR (CIV) g
JOHN R. BAILEY &TM—A'
Nevada Bar No. 0137
JOSHUA M. DICKEY
Nevada Bar No. 6621
ANDREA M. CHAMPION
Nevada Bar No. 13461
BAILEY ¢*KENNEDY
8984 Spanish Ridge Avenue
Las Vegas, Nevada 89148-1302
Telephone: 702.562.8820
Facsimile: 702.562.8821
JBailey@BaileyKennedy.com
JDickey@BaileyKennedy.com
AChampion@BaileyKennedy.com

Attorneys for Defendants

LAS VEGAS DEVELOPMENT FUND LLC; EB5
IMPACT CAPITAL REGIONAL CENTER LLC;
EB5 IMPACT ADVISORS LLC; ROBERT W.
DZIUBLA; JON FLEMING; and LINDA
STANWOOD

DISTRICT COURT
CLARK COUNTY, NEVADA

FRONT SIGHT MANAGEMENT LLC, a
Nevada Limited Liability Company, Case No. A-18-781084-B
Dept. No. XVI

Plaintiff,
THE EBS PARTIES’ MOTION FOR

Vs. PROTECTIVE ORDER REGARDING
SUBPOENAS TO SIMONE WILLIAMS
LAS VEGAS DEVELOPMENT FUND LLC, a AND ETHAN DEVINE

Nevada Limited Liability Company; et al.,
HEARING REQUESTED
Defendants.

AND ALL RELATED COUNTERCLAIMS.

Defendants Las Vegas Development Fund LLC (“LVD Fund”), EB5 Impact Capital
Regional Center LLC (“EBS5SIC”), EBS Impact Advisors LLC (“EB5IA”), Robert Dziubla (Mr.
“Dziubla”), Jon Fleming (Mr. “Fleming”), and Linda Stanwood (Ms. “Stanwood”) (collectively, the

“EBS5 Parties”), by and through their counsel, hereby move the Court pursuant to Nevada Rules of
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Civil Procedure 26 and 45 for a Protective Order requiring Front Sight Management LLC (“Front
Sight”) to modify the subpoenas to Simone Williams (Ms. “Williams”) and Ethan Devine (Mr.
“Devine”); to quash requests for information to which Front Sight is not entitled; to require Front
Sight to designate confidential documents received pursuant to the subpoena in accordance with the
Protective Order; and to require depositions of third parties to be conducted by video conference if
they proceed as noticed or delay the depositions until the parties can safely attend in-person
depositions.

This Motion is made and based upon the pleadings and papers on file herein, the following
Memorandum of Points and Authorities, the Declaration of Robert Dziubla, and any oral argument

the Court may hear.

DATED this 19" day of October, 2020.
BAILEY *KENNEDY

By: /s/ Andrea M. Champion
JOHN R. BAILEY
JOSHUA M. DICKEY
ANDREA M. CHAMPION

Attorneys for Defendants

LAS VEGAS DEVELOPMENT FUND
LLC; EB5 IMPACT CAPITAL
REGIONAL CENTER LLC; EB5 IMPACT
ADVISORS LLC; ROBERT W.
DZIUBLA; JON FLEMING:; and LINDA
STANWOOD
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

Front Sight continues to use the discovery process as an opportunity to harass the EB5
Parties and obtain access to their trade secret and confidential information. Less than four months
ago, this Court issued an Order explicitly removing all information related to the EB-5 Investors
(and potential EB-5 investors) from the purview of discovery. However, rather than focusing on
discovery that is germane to the claims and defenses in this case, Front Sight is now trying to side-
step this Court’s Order by issuing subpoenas to third parties for the exact information already
foreclosed by this Court.

Moreover, in opposing the EBS Parties’ Motion for Protective Order Regarding the EB5
Investors and the Foreign Placement Consultants, Front Sight argued that discovery regarding the
foreign placement agents and consultants was necessary, but that the EB5 Parties (and the Court)
need not worry about the exposure of their trade secret and confidential information. Front Sight’s
solution was for the EB5 Parties to utilize the Protective Order already in place, and simply
designate their trade secret and confidential information as “Outside Counsel Eyes Only.”! The EBS
Parties accordingly produced documents that contained highly confidential information with the
“Outside Counsel Eyes Only” designation only to receive multiple letters from Front Sight
contesting the confidential designations in direct contravention of their prior representations.’

In addition to seeking the very information that this Court previously ruled was not subject to
discovery, Front Sight now also seeks, from Ms. Williams and Mr. Devine, the very information that
the EBS5 Parties consider both trade secret and confidential and therefore previously produced as
“Outside Counsel Eyes Only.” The EBS5 Parties have no basis to believe that Front Sight will honor

the Protective Order and properly designate these documents as “Outside Counsel Eyes Only.”

! Opp. to Mot. for Protective Order, April 27, 2020, at 22:10-23:16 (“If these are the genuine concerns of
Defendants, then [the Protective Order] contains sufficient requirements to safeguard Defendants’ alleged trade secrets.
Designation of the information sought by Front Sight as Outside Counsel Eye Only material would prevent the
disclosure of alleged secrets to competitors. It would further prevent any claimed misuse by Dr. Piazza or any other
officer or employee of Front Sight because those persons would never gain access to the information.”)

2 The EBS Parties have not yet responded to Front Sight’s correspondence although they obviously dispute any
contention by Front Sight that they were improperly designated as “Outside Counsel Eyes Only” (and despite Front
Sight’s previous invitation to designate them as such).

Page 3 of 18
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Instead, Front Sight’s requests appears to be nothing other than a way for Front Sight to obtain these
documents and improperly use them, in direct violation of their current confidentiality designation.

Worse, in order to convince the Court to allow it some limited discovery as to the Foreign
Placement Consultants, Front Sight promised that it “would agree to seek leave of the Court before
issuing subpoenas or seeking to contact any investor or [Foreign Placement] Consultant disclosed to
Front Sight.” (See Opp. to Defs.” Mot. for Prot. Order Re Discovery of Consultants’ and Individual
Investors’ Confidential Info., Apr. 27, 2020, at 23:14-16.) True to form, Front Sight has now done
an about face and issued these Subpoenas in direct contradiction to its promise.

Finally (and consistently), Front Sight blatantly disregards the arguments it made to the
Court to justify a discovery extension. Just weeks ago, Front Sight argued to this Court that, among
other things, the COVID-19 pandemic justified a nine month extension of discovery. The
representations having served their purpose, Front Sight now disregards them, seeking the in-person
depositions of Ms. Williams and Mr. Devine. The EBS5 Parties are concerned about taking in
person depositions in two other states within the coming months when these third party witness
depositions could easily take place via video conference. Alternatively, the depositions should be
postponed if Front Sight is insistent about taking them in person (and in light of the recently
extended discovery schedule).

II. STATEMENT OF FACTS

Because Front Sight served written discovery on the EB5 Parties requesting the disclosure
and production of information regarding the EB-5 Investors and the EBS5 Parties’ consultants and
foreign placement agents, including compensation—information that constituted the EB5 Parties’
trade secret and confidential information, and that would irreparably harm the EBS5 Parties’
representation in the EB-5 industry should it be disclosed—the EBS Parties moved for a protective
order on April 13, 2020. (Mot. for Protective Order, Apr. 13, 2020.) Within that Motion, the EBS
Parties sought a protective order preventing Front Sight from conducting any discovery on either the
EB-5 Investors (or potential EB-5 investors) or the EB5 Parties’ consultants and foreign placement
agents.

1
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On May 13, 2020, the Court granted the Motion as to the EB-5 Investors, finding that Front
Sight was not entitled to any discovery on either the EB-5 Investors or potential EB-5 Investors.
(See May 13, 2020 Hr’g Tr., excerpts of which are attached hereto as Exhibit A, at 131:17-18; see
also Court Mins, May 13, 2020, at pg. 2) However, the Court took the motion under advisement as
to the foreign placement agents and consultants in order to examine closely the legal authority
presented by the parties in comparison with Front Sight’s allegations in the complaint. (See id.) In
doing so, the Court expressed concern that all of the information sought about the foreign placement
agents may not be relevant to Front Sight’s claims in the case. (Ex. A. at 132:8-13) (“But the
investors appears to be fairly clear to me. However, when it comes to the consultants, potentially
there might be an area of inquiry that might be germane to the plaintiff’s misrepresentation-based
claims, so I want to take a look at that.”)

On July 6, 2020, the Court entered Findings of Fact and Conclusions of Law and Order,
ruling that “[t]he Investors’ identities and investment information are not germane to the claims and
defenses in this case.” (Findings of Fact and Conclusions of Law and Order Granting in Part and
Denying in Part Defs.” Mot. for Prot. Order Re Discovery of Consultants’ and Individual Investors’
Confid. Info., June 30, 2020 (hereinafter, the “Order”), attached hereto as Exhibit B, at § 5.) The
Court ultimately ruled that it would “not allow discovery as to the Investors.” (Id.)

The Court also ruled that only the “nature, history, and extent of the EB5 Parties’ prior
relationship with the Foreign Placement Consultants is relevant to Front Sight’s claims that the EB5S
Parties’ misrepresented that it had a network of relationships for potentially sourcing EB-5

investors,” and that as a result it would allow only “limited discovery concerning the identities of the

EBS Parties’ Foreign Placement Consultants, the prior work these consultants performed on behalf
of the EBS5 Parties, the timing of the formation of those business relationships, and the degree of
success those Foreign Placement Consultants achieved for the EBS Parties in prior work.” (/d. at |
7.) (emphasis added).

The Court did not allow discovery on the Foreign Placement Consultants’ compensation — a
point Front Sight specifically raised in its Opposition to the Motion and requested discovery on. (See

Opp. at 18:7-12; see also Ex. A at 126:10-15; Order at § 7.) In addition, the Court did not allow —
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and Front Sight did not seek — discovery on any projects the Foreign Placement Consultants were
involved in with the EB5 Parties after February 2014 (when the EB5 Parties agreed to market the
Project). (See Opp. at 16:19-17:11; 18:20-19:2, arguing that the “identities of the Migration
Consultants, their prior histories with Defendants (namely, specific jobs on which they worked), and
their track record for success” alone was relevant to its fraud claims, emphasis added; see also Order
atq7.)

On October 12, 2020, Front Sight issued two Notices of Intent to Issue Subpoena for
Deposition and Production of Documents to Simone Williams, Esq.—who Front Sight is aware
represents some of the EB-5 investors—and Ethan Devine—a former employee of EB5SIA
(collectively, the “Subpoenas”). (See Exhibits C and D, respectively.). In direct violation of the
Court’s June 30, 2020 Order, Front Sight requests, via the Subpoenas, information about (and
communications with) the EB-5 investors, potential EB-5 investors, and information about the
foreign placement agents that goes beyond the limited scope of the Court’s Order. Specifically,
Front Sight’s subpoena duces tecum to Ms. Williams includes the following requests:

e No. 8: Any and all documents related to your attempts to source EB-5 immigrant
investors for the Front Sight Project;

e No. 9: Any and all communications related to your attempts to source EB-5
immigrant investors for the Front Sight Project;

e No. 10: Any and all documents related to the Williams Global Law PLLC Pre-
Marketing Agreement with EB5IC;

e No. 11: Describe your efforts undertaken pursuant to the Williams Global Law PLLC
Pre-Marketing Agreement with EBSIC;

e No. 15: All communications and/or documents between you and Robert Dziubla
regarding any project not related to the Front Sight Project that was anticipated to use
EB-5 funds and/or for which you sought to be retained to raise EB-5 funds;

e No. 16: All communications and/or documents between you and Jon Fleming
regarding any project not related to the Front Sight Project that was anticipated to use

EB-5 funds and/or for which you sought to be retained to raise EB-5 funds;
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See Ex. C.

Front Sight’s subpoena duces tecum to Mr. Devine likewise includes the following similar

requests:

11

No. 17: All communications and/or documents between you and Linda Stanwood
regarding any project not related to the Front Sight Project that was anticipated to use
EB-5 funds and/or for which you sought to be retained to raise EB-5 funds;

No. 18: All communications and/or documents between you and EB5IA regarding
any project not related to the Front Sight Project that was anticipated to use EB-5
funds and/or for which you sought to be retained to raise EB-5 funds;

No. 19: All communications and/or documents between you and EBSIC regarding
any project not related to the Front Sight Project that was anticipated to use EB-5
funds and/or for which you sought to be retained to raise EB-5 funds;

No. 20: All communications and/or documents between you and LVD Fund regarding
any project not related to the Front Sight Project that was anticipated to use EB-5

funds and/or for which you sought to be retained to raise EB-5 funds.

No. 8: Any and all documents related to your attempts to source EB-5 immigrant
investors for the Front Sight Project, including but not limited to communications
with potential EB-5 immigrant investors and agents of potential EB-5 immigrant
nvestors;

No. 9: Any and all communications related to your attempts to source EB-5
immigrant investors for the Front Sight Project, including but not limited to
communications with potential EB-5 immigrant investors and agents of potential EB-
5 immigrant investors;

No. 11: Any and all expense and/or reimbursement reports related to your attempts to
source EB-5 immigrant investors for the Front Sight Project, including but not limited|
to communications with potential EB-5 immigrant investors and agents of potential

EB-5 immigrant investors;
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No. 12: Any communications between you and Kyle Scott pertaining to the Front
Sight Project;

No. 13: Any communications between you and Sudhir Shah pertaining to the Front
Sight Project;

No. 14: Any communications between you and LuRaphael Li® pertaining to the Front
Sight Project;

No. 16: All communications and/or documents between you and Robert Dziubla
regarding any project not related to the Front Sight Project that was anticipated to use
EB-5 funds and/or for which you sought to be retained to raise EB-5 funds;

No. 17: All communications and/or documents between you and Jon Fleming
regarding any project not related to the Front Sight Project that was anticipated to use
EB-5 funds and/or for which you sought to be retained to raised EB-5 funds;

No. 18: All communications and/or documents between you and Linda Stanwood
regarding any project not related to the Front Sight Project that was anticipated to use
EB-5 funds and/or for which you sought to be retained to raise EB-5 funds;

No. 19: All communications and/or documents between you and EB5IA regarding
any project not related to the Front Sight Project that was anticipated to use EB-5
funds and/or for which you sought to be retained to raise EB-5 funds;

No. 20: All communications and/or documents between you and EBSIC regarding
any project not related to the Front Sight Project that was anticipated to use EB-5
funds and/or for which you sought to be retained to raise EB-5 funds;

No. 21: All communications and/or documents between you and LVD Fund regarding
any project not related to the Front Sight Project that was anticipated to use EB-5

funds and/or for which you sought to be retained to raise EB-5 funds.

See Ex. D.
/1
3 Kyle Scott, Sudhir Shah, and LuRaphael Li are Foreign Placement Consultants that EBSIA engaged to market

the Front Sight Project to potential EB-5 investors.
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Front Sight’s attempt to circumvent the Court’s Order (and the EBS Parties’ prior
designations under the Protective Order) cannot be permitted. Thus, the EB5 Parties have been

forced to bring this Motion in order to ensure Front Sight complies with the June 30, 2020 Order.

III.  ARGUMENT

A. Legal Standard for a Protective Order.

“Protective orders... are governed by NRCP 26(c)(2), which permits a district court, ‘for
good cause shown,’ to ‘protect a party ... from annoyance, embarrassment, oppression, or undue
burden or expense’” Okada v. Eighth Jud. Dist. Ct., 131 Nev. 834, 840 (2015).

NRCP 26 states that:

“A party or any person from whom discovery is sought may move for
a protective order in the court where the action is pending--or as an
alternative on matters relating to an out-of-state deposition, in the
court for the judicial district where the deposition will be taken.... The
court may, for good cause, issue an order to protect a party or person
from annoyance, embarrassment, oppression, or undue burden or
expense, including one or more of the following:

(A) forbidding the disclosure or discovery;

(D) forbidding inquiry into certain matters, or limiting the scope of
disclosure or discovery to certain matters; and

(G) requiring that a trade secret or other confidential research,

development, or commercial information not be revealed or be
revealed only in a specified way; and”

NRCP 26(1).

The Court possesses “very broad discretion in fashioning [protective] orders. See McDowell
v. Calderon, 197 F.3d 1253, 1256 (9th Cir. 1999). Protective orders serve as a “safeguard for the
protection of parties and witnesses in view of the broad discovery rights authorized in Rule 26(b).”
United States v. Columbia Broad Sys., Inc., 666 F.2d 364, 369 (9th Cir. 1982).

Although NRCP 26(b) is broad, it does not provide parties with a free pass to demand
irrelevant information. “If the discovery sought is not relevant, the court should restrict
discovery by issuing a protective order.” Monte H. Greenawalt Revocable Tr. v. Brown, No. 2:12-
CV-01983-LRH, 2013 WL 6844760, at* 3 (D. Nev. Dec. 19, 2013) (emphasis added); see also
Navel Orange Admin. Comm. v. Exeter Orange Co., 722 F.2d 449, 454 (9th Cir. 1983) (affirming
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issuance of a protective order precluding discovery of irrelevant information).

B. Front Sight Cannot Be Permitted to Circumvent the Court’s Order By Seeking
Information about the EB-5 Investors From Third Parties.

On June 30, 2020, this Court entered its Order finding that “[t]he Investors’ identities and
investment information are not germane to the claims and defense in this case. Therefore, pursuant
to NRCP 26(c)(1)(A), the Court will not allow discovery as to the Investors.” (Order, atq 5
(emphasis added).) Front Sight attempts to sidestep this clear mandate from the Court by seeking to
obtain from third parties information that the Court already prohibited when Front Sight sought to
obtain it directly from the EB5 Parties.

Requests No. 8, 9, and 11 to Mr. Devine all seek information that includes “communications
with potential EB-5 immigrant investors and agents of potential EB-5 immigrant investors.”
Likewise, requests Nos. 8-9 to Ms. Williams seek information relating to her efforts to source EB-5
investors for the Project.

Front Sight issued these requests in in direct violation of the Court’s Order. The Court has
already ruled that information pertaining to the Investors is not relevant and not subject to discovery.
Accordingly, in making these requests, Front Sight cannot be seeking the information for proper
purposes. Rather, it seeks this information to harass the both the EB5 Parties and the subpoenaed
parties (one of which is a former employee of EBSIA and the other who serves as counsel for many
of the EB-5 investors).

Furthermore, the requests to Ms. Williams seek documents and communications that are
plainly protected by the attorney-client privilege and/or work product doctrine. Ms. Williams serves
as EB-5 counsel for several of the Indian EB-5 Investors who committed to the Front Sight Project.
(Declaration of Robert W. Dziubla, attached hereto as Exhibit E, at § 6-7.) The EBS5 Parties expect
that Ms. Williams will object to Front Sight’s requests because such information is protected by the
attorney-client privilege.

Put simply, Front Sight should not be allowed to openly flout and circumvent the Court’s
Order. The Court should prohibit the requests that relate to EB-5 investors and potential EB-5

investors in their entirety.
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C. Front Sight’s Requests Regarding the Foreign Placement Consultants Must Be
Limited Consistent with the Court’s Order.

This Court has already ruled that only limited discovery on the Foreign Placement
Consultants may be allowed in this case. Specifically, the Court ruled that only the “nature, history,
and extent of the EBS5 Parties’ prior relationship with the Foreign Placement Consultants is relevant
to Front Sight’s claims that the EB5 Parties’ misrepresented that it had a network of relationships for

potentially sourcing EB-5 investors,” and that as a result it would allow only “limited discovery

concerning the identities of the EBS Parties’ Foreign Placement Consultants, the prior work these
consultants performed on behalf of the EBS Parties, the timing of the formation of those business
relationships, and the degree of success those Foreign Placement Consultants achieved for the
EBS5 Parties in prior work.” (Order at Y 7.) (emphasis added). The Court already rejected Front
Sight’s request to conduct discovery on the Foreign Placement Consultants’ compensation. (See id.
at97.) Yet, Front Sight’s Subpoenas seek information well beyond the scope of the limitations
imposed by the Court.
Specifically, the following requests to Ms. Williams are beyond the scope of the Court’s
Order:
e Request Nos. 1-6 all seek communications between Ms. Williams and the EBS Parties|

“related to the Front Sight Project.” These Requests, as written, would seek the

disclosure of Ms. Williams’ compensation (if any) for her work as a Foreign

Placement Consultant marketing the Project to EB-5 Investors and may include

communications between Ms. Williams and EB-5 Investors or potential EB-5

Investors which were subsequently sent to the EB5 Parties;

e Request No. 7 similarly seeks the production of all documents in Ms. Williams’

control related to the Front Sight Project which would include her Foreign Placement

Consultant Agreement (if any), documents exchanged with EB-5 Investors and

potential EB-5 Investors (including any EB-5 Investors she may have, or currently,

represent), and details of her efforts to market the Project to potential EB-5 Investors;

e Request Nos. 8 and 9 seeks the production of any and all documents and/or
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communications “related to [Ms. Williams’] attempts to source EB-5 immigrant
investors for the Front Sight Project” which, on its face, clearly violates the Court’s
Order;

e Request No. 10 calls for the production of Ms. Williams’ Foreign Placement
Consultant Agreement (if any) and all related documents;

e Request Nos. 12-14 seek communications between Ms. Williams and other Foreign
Placement Consultants about the Front Sight Project which would necessarily include
details of their attempts to market the Project, information about EB-5 investors, and
possibly details about Ms. Williams current client; and

e Request Nos. 15-20 seek the disclosure of communications and/or documents
between Ms. Williams and EB5 Parties related to other EB-5 projects other than the
Front Sight Project but is not limited to any projects prior to February 2013 as
required by the Court’s Order.

These requests are not limited pursuant to the Court’s Order. Instead, Front Sight’s subpoena
seeks prohibited information for the purpose of harassing Ms. Williams and the EBS Parties.

Front Sight’s Subpoena to Mr. Devine likewise seeks information beyond the limited scope
permitted by the Court and seeks the production of irrelevant information. Mr. Devine was not a
consultant or Foreign Placement Consultant. Mr. Devine was an employee of EB5SIA and was hired
specifically for the purpose of marketing the Front Sight Project. Mr. Devine’s only involvement
with the EBS Parties was to market the Front Sight Project and ultimately, EB5IA was forced to let
Mr. Devine go because Front Sight refused to pay for additional marketing (which would have
covered Mr. Devine’s salary). Mr. Devine’s involvement with other EB-5 projects for any purpose
other than establishing his credentials is irrelevant. Front Sight has no reasonable basis for seeking
this information.

Put simply, Front Sight’s requests are irrelevant, improper, and made contrary to the Court’s
Order. Thus, the Court should prohibit these requests in their entirely or, at minimum, modify them
to only allow the limited information permitted by this Court’s June 30, 2020 Order.

11
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D. Front Sight’s Requests Regarding the Foreign Placement Consultants Must Be
Limited Consistent with the Court’s Order.

To the extent any of Front Sight’s requests are allowed to stand (or are limited consistent
with the Court’s June 30, 2020 Order), Front Sight must also be compelled to produce the
information consistent with the Protective Order entered by this Court on November 26, 2018.
Unfortunately this request is necessary because it appears that Front Sight has propounded the
Subpoenas solely to get around the EB5 Parties’ designation of the same material (but limited
consistent with the Court’s June 30, 2020 Order) as “Outside Counsel Eyes Only.”

As this Court will recall, when it chose to allow limited discovery on Foreign Placement
Consultants, it did so, in large part, because of Front Sight’s representation that the Protective Order
already in place was sufficient to protect the information that they sought through discovery. Front
Sight persuaded the Court that if the EB5 Parties were required to produce information pertaining to
its relationships with Foreign Placement Consultants (information that the EBS Parties maintain is
highly confidential and constitutes trade secrets), the EB5 Parties could simply designate the
documents as “Outside Counsel Eyes Only,” to protect the information from unwarranted

dissemination or improper use. Specifically, Front Sight argued:

The gravamen of Defendants’ request for a protective order for their
alleged trade secrets [related to EBS Investors and the Foreign
Placement Consultants] is to protect unauthorized disclosure thereof to
LVDF’s competitors and to prevent improper use by Ignatius Piazza,
specifically, or Front Sight generally. If these are the genuine
concerns of Defendants, then [the Protective Order] contains sufficient
requirements to safeguard Defendants’ alleged trade secrets.
Designation of the information sought by Front Sight as Qutside
Counsel Eye Only material would prevent the disclosure of alleged
trade secrets to competitors. It would further prevent any claimed
misuse by Dr. Piazza or any other officer or employee of Front Sight
because those persons would never gain access to the information.

Should this Court deem further protections in addition to the
provisions of the Protective Order are necessary to safeguard
Defendants’ alleged trade secrets, Front Sight will comply with the
Court’s orders.

(Opp., 23:5-11 (emphasis added) (internal citations omitted).) In addition, Front Sight promised that]
it “would agree to seek leave of the Court before issuing subpoenas or seeking to contact any

investor or consultant disclosed to Front Sight.” (/d. at 23:14-16.)
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At the hearing on the EBS5 Parties’ previous Motion for Protective Order, the EB5 Parties
reiterated that if the Court was so inclined to allow any discovery on the Foreign Placement
Consultants that they be able to designate the information as “Outside Counsel Eyes Only” to avoid
disclosure to Front Sight. (Ex. A at 124:25-125:8). Front Sight did not object to the EB5 Parties’
expressed intent to designate all information related to the Foreign Placement Consultants and EB-5
Investors as “Outside Counsel Eyes Only” but rather, reiterated its promise to comply with the
Protective Order. (Id. at 127:7-12) (“‘And, again, there is already a protective order in place, so we
go ahead with this information . . . . We will abide by the protective order because it’s court
ordered.”)

In reliance on Front Sight’s invitation to disclose information about the Foreign Placement
Consultants as “Outside Counsel Eyes Only” and in reliance on Front Sight’s guarantees of
adherence to the protective order, the EBS Parties subsequently produced thousands of
communications and documents related to the identities of the EB5 Parties’ Foreign Placement
Consultants, the prior work these consultants performed on behalf of the EB5 Parties, the timing of
the formation of those business relationships, and the degree of success those Foreign Placement
Consultants achieved for the EBS Parties in prior work. They clearly designated that information as
“Outside Counsel Eyes Only” pursuant to the Protective Order. (See Declaration of Andrea M.
Champion, attached hereto as Exhibit F, at § 3-7.)

However, since receiving these documents, Front Sight has sent numerous letters disputing
the confidential designations. (/d. at § 8-9.) Front Sight has no reason to dispute the EB5 Parties’
designation unless it seeks to use the information contained therein for an improper purpose. Indeed,
the EBS Parties have long feared that if Front Sight were to receive the contact information and
payment details for their Foreign Placement Consultants, Front Sight would contact them and either
attempt to source investors outside of a USCIS licensed regional center or disparage the EBS Parties

and destroy their business relationships. Front Sight is well-aware of these concerns.*

4 As addressed in Defendants’ prior Motion for Protective Order, Front Sight has already demonstrated its intent
to harass the Placement Consultants and Investors. Front Sight previously used what little information it had available to
it to contact two agents in an effort to tarnish the EBS Parties by providing the agents with bogus criminal actions against
Mr. Dziubla in Nye County—an action that was instigated by Front Sight and subsequently dismissed. The EBS5 parties
were (and continued to be) justifiably concerned that Front Sight (and specifically Mr. Piazza) will contact the EB-5
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Now, apparently unhappy with the very designation by the EB5 Parties that Front Sight
previously suggested, Front Sight seeks the same information (in addition to the overly broad
requests addressed above) from third parties. In doing so, Front Sight is attempting to strip the EB5
Parties’ trade secret and confidential information of its safeguards and is violating the very promises
it made to this Court (including its promise to seek leave of the Court before issuing any such
subpoenas). Therefore, to the extent the Court determines that any of the requests in the Subpoenas
may be allowed (which they should not), then an order is necessary to compel Front Sight to
designate any documents and/or information received pursuant to the Subpoenas as “Outside

Counsel Eyes Only.”

E. Front Sight Cannot Issue Interrogatories to Third Parties

But Front Sight’s Subpoenas do not just stop at seeking the production of documents well
beyond the Court’s June 30, 2020 Order. Front Sight apparently (and mistakenly) believes it can
propound interrogatories on third parties. It cannot. See Ward v. Empire Vision Ctrs., Inc., 262
F.R.D. 256,261 (W.D.N.Y. 2009) (“[T]he federal rules provide that interrogatories may only be
served upon parties to the lawsuit.”) (citing Fed. R. Civ. P. 33 (“a party may serve on any other
party no more than 25 written interrogatories”)); Chiquita Fresh N. Am., LLC v. Long Island Banana
Corp., No. 14-982 (ADS) (AKT), 2018 U.S. Dist. LEXIS 34763, at * 6 (E.D.N.Y. Sept. 28, 2018)
(““As indicated by the text of Rules 33 and 34, the discovery devices available under those rules are
‘reserved for party to party production.” As such, ‘[a]ny interrogatories or requests for production

served on non-parties are a nullity.”) (internal quotations omitted).®

11

investors and harass the Foreign Placement Agents. (See Mot. for Prot. Order, filed Apr. 13, 2020, at 12-13.)

5 Although the bulk of this Motion addresses Front Sight’s subpoena duces tecum and the requests contained
therein, the Subpoenas also call for the depositions of Ms. Williams and Mr. Devine and the EB5 Parties would
anticipate that Front Sight intends to cover the same ground as the requests in their depositions of the third party
witnesses. Therefore, any order entered by this Court should extend to Ms. Williams and Mr. Devine’s deposition
testimony as well.

6 “Federal cases interpreting the Federal Rules of Civil Procedure ‘are strong persuasive authority, because the
Nevada Rules of Civil Procedure are based in large part upon their federal counterparts.”” Exec. Mgmt. v. Ticor Title Ins.
Co., 18 Nev. 46, 53, 38 P.3d 872, 876 (2002) (quoting Novelty v. Fernandez, 106 Nev. 113, 119, 787 P.2d 772, 776
(1990)).
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Front Sight’s Request No. 11 to Ms. Williams asks her to “Describe your efforts undertaken
pursuant to the Williams Global Law PLLC Pre-Marketing Agreement with EBSIC.” Ms. Williams
is not a party to this action. She is not required to create documents, nor is she required to answer
questions in responding to a subpoena duces tecum. See id. This request is improper and must be

quashed.

F. The Third Party Depositions Noticed by Front Sight Should be Held Via Zoom
or Delaved to Avoid Unnecessary Travel Across the United States.

Finally, it bears noting that Front Sight noticed Ms. Williams’ deposition for December 17,
2020, and Mr. Devine’s for December 10, 2020. Neither deposition will take place in Nevada,
requiring the parties and their counsel travel, twice.” While Front Sight provided Ms. Williams with
the option to vacate the deposition if she provides documents responsive to the subpoena duces
tecum by December 11, 2020, (see Ex. C at pg. 2), Front Sight has not provided Mr. Devine with the
same option. (See Ex. D at pg. 2.)

The EBS Parties do not intend to tell Front Sight how to litigate this case. However, the EB5
Parties are reasonably concerned about having to travel, twice, across the Country in the midst of the
continuing COVID-19 pandemic. Moreover, the EB5 Parties are reasonably concerned that these
will be only the first of many in person depositions Front Sight intends to notice and if Front Sight is
allowed to notice EB-5 investor and Foreign Placement Agent depositions (which it should not),
then there is a real possibility that Front Sight will seek to require the parties to continue to travel to
depositions both domestically and internationally in the very near future.

Front Sight just recently moved for a nine month extension of discovery, emphasizing,
among other things, concerns regarding COVID-19, consistent with those expressed by the Court,
and about the parties’ ability to complete discovery during the ongoing pandemic. However,
immediately after the Court granted Front Sight’s request—Front Sight noticed two in person third
party depositions. Such hypocrisy should not be countenanced. The EBS5 Parties do not wish to

subject themselves to unnecessary risk by having to travel across the United States for depositions

7 Ms. Williams’ deposition is noticed to be taken in Washington D.C. and Mr. Devine’s deposition is noticed to
be taken in San Diego, California five days later.
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that can be taken via Zoom or delayed (since they cannot be held in Nevada). For this reason, the
EBS Parties request that the Court either require Front Sight to proceed with these depositions via
video conferencing or delay them until the parties and their counsel can safely travel.
IV. THE CONCLUSION

Front Sight’s Subpoenas to Ms. Williams and Mr. Devine far exceed the boundaries of
NRCP 26, the requirements of this case, and this Court’s June 30, 2020 Order. Accordingly, the
EBS Parties request that the Court quash or modify the Subpoenas as set forth above. The EBS
Parties further move this Court to preclude Front Sight from continuing with in person depositions of]
Ms. Williams, Mr. Devine, and any other witnesses Front Sight chooses to depose until in person

depositions can safely resume.

DATED this 19" day of October, 2020.
BAILEY *KENNEDY

By: /s/ Andrea M. Champion
JOHN R. BAILEY
JOSHUA M. DICKEY
ANDREA M. CHAMPION

Attorneys for Defendants

LAS VEGAS DEVELOPMENT FUND
LLC; EB5 IMPACT CAPITAL
REGIONAL CENTER LLC; EB5 IMPACT
ADVISORS LLC; ROBERT W.
DZIUBLA; JON FLEMING:; and LINDA
STANWOOD
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AMENDED CERTIFICATE OF SERVICE

I certify that I am an employee of BAILEY **KENNEDY and that on the 20" day of October,
2020, service of the foregoing THE EBS PARTIES’ MOTION FOR PROTECTIVE ORDER
REGARDING SUBPOENAS TO SIMONE WILLIAMS AND ETHAN DEVINE was made by
mandatory electronic service through the Eighth Judicial District Court’s electronic filing system
and/or by depositing a true and correct copy in the U.S. Mail, first class postage prepaid, and

addressed to the following at their last known address:

JOHN P. ALDRICH Email: jaldrich@johnaldrichlawfirm.com
CATHERINE HERNANDEZ

ALDRICH LAW FIRM, LTD. Attorneys for Plaintiff/Counterdefendants
7866 West Sahara Avenue FRONT SIGHT MANAGEMENT, LLC;
Las Vegas, Nevada 89117 IGNATIUS A. PIAZZA 1I; JENNIFER

PIAZZA; VNV DYNASTY TRUST [;
VNV DYNASTY TRUST II; MICHAEL
MEACHER; TOP RANK BUILDERS
INC.; ALL AMERICAN CONCRETE &
MASONRY INC.; MORALES
CONSTRUCTION, INC.; AND EFRAIN
RENE MORALES-MORENO

/s/ Angeliqgue Mattox
Employee of BAILEY *KENNEDY

Page 18 of 18




Case 22-11824-abl Doc 736-5 Entered 03/06/23 17:36:14 Page 20 of 109

EXHIBIT A

EXHIBIT A



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 22-11824-abl Doc 736-5 Entered 03/06/23 17:36:14 Page 21 of 109
MAY 13, 2020 FRONT SIGHT V. LV DEV FUND 1

CASE NO. A-18-781084-B
DOCKET U

DEPT. XVI

DISTRICT COURT
CLARK COUNTY, NEVADA
x x kx *x *
FRONT SIGHT MANAGEMENT LLC,
Plaintiff,
vs.

LAS VEGAS DEVELOPMENT FUND LLC,

—_— e e e N~ ' ~— ~—

Defendant.
REPORTER'S TRANSCRIPT
OF
MOTION

(TELEPHONIC HEARING)

BEFORE THE HONORABLE JUDGE TIMOTHY C. WILLIAMS

DISTRICT COURT JUDGE

DATED WEDNESDAY, MAY 13, 2020

REPORTED BY: PEGGY ISOM, RMR, NV CCR #541

Peggy Isom, CCR 541, RMR
(702)671-4402 - CROERT48@GMAIL.COM
Pursuant to NRS 239.053, illegal to copy without payment.
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MAY 13, 2020

FRONT SIGHT V. LV DEV FUND 2

APPEARANCES:

APPEARANCE)

FOR THE DEFENDANT:

PRO HAC VICE:

SUITE 100

(858) 613-6677

BATLEY KENNEDY

(702) 562-8820

(702) 562-8821

(PURSUANT TO ADMINISTRATIVE ORDER 20-10, ALL MATTERS IN
DEPARTMENT 16 ARE BEING HEARD VIA TELEPHONIC

GREER & ASSOCIATES
BY: KEITH GREER, ESQ.

17150 VIA DEL CAMPO

SAN DIEGO, CA 92127

(858) 613-6680 Fax

KEITH.GREER@GREERLAW.BIZ

BY: JOHN BAILEY, ESQ.
BY: ANDREA CHAMPION, ESQ.
8984 SPANISH RIDGE AVENUE

LAS VEGAS, NV 89148

JBATILEY@BAILEYKENNEDY .COM

Peggy Isom, CCR 541, RMR

(702)671-4402

Pursuant to NRS 239.053,

- CROERT48@GMAIL.COM
illegal to copy without payment.
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APPEARANCES CONTINUED:

FARMER, CASE & FEDOR

BY: KATHRYN HOLBERT, ESOQ.
2510 WIGWAM PARKWAY

SUITE 206

HENDERSON, NV 895074

(702) 579-3900

KHOLBERT@FARMERCASE .COM

FOR THE PLAINTIFF:

ALDRICH LAW FIRM

BY: JOHN ALDRICH, ESQ.
1601 SOUTH RAINBOW AVENUE
SUITE 160

LAS VEGAS, NV 89146

(702) 853-5490
(702)227-1975 Fax

JALDRICH@JOHNALDRICHLAWFIRM.COM

Peggy Isom, CCR 541, RMR
(702)671-4402 - CROERT48@GMAIL.COM
Pursuant to NRS 239.053, illegal to copy without payment.
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evidentiary hearing.

THE COURT: All right. Well, we'll save that
for last.

MS. CHAMPION: Okay.

THE COURT: Okay.

MS. CHAMPION: So the motion for protective
order is really intended to preclude and protect the
disclosure of information about the EB5 investors and
Las Vegas Development Fund foreign placement
consultants.

And it's important to understand --

THE COURT: And, ma'am, can you say that one
more time, please, because the court reporter --

MS. CHAMPION: Sir?

THE COURT: -- did not get that.

MS. CHAMPION: So let me start over.

So we are seeking today a protective order to
preclude the disclosure of information about the EBS5
investors as well as Las Vegas Development Fund foreign
placement consultant.

And that would include their main contact
information, financial information. This information
has been requested from Front Sight both through
request for production of documents and through

interrogatories and then as well as in their opposition

Peggy Isom, CCR 541, RMR
(702)671-4402 - CROERT48@GMAIL.COM
Pursuant to NRS 239.053, illegal to copy without payment.
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04:07:28 1 |to the motion to compel that was heard prior to lunch

2 |today, one of the things Front Sight had requested

3 |which your Honor did not grant is to make us turn over

4 |the IA29 petition which would include the similar
04:07:44 5 |information.

6 I think contextually it's important to know

7 |that the EB5 investors are investors in Las Vegas

8 |Development Fund, not Front Sight.

9 And, similarly, the foreign placement
04:07:57 10 |consultants were hired by Las Vegas Development Fund to

11 |promote and get investments into Las Vegas Development

12 |Fund, not Front Sight.

13 It's also important to know in the context of

14 |this case and what we're talking about is that Las
04:08:11 15 |Vegas Development Fund is contractually required to

16 |keep this information confidential.

17 Specifically, the agreements between Las Vegas

18 |Development Fund and the foreign placement consultant

19 |requires that marketing plans, investors and contact
04:08:31 20 |information, these entities of potential and actual

21 |investors, costs, profit, and other financial data are

22 |all kept confidential and were specifically designed to

23 |protect that information from third parties, which

24 |would include Las Vegas Development Fund competitors

04:08:50 25 |and Front Sight.
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There is a two-step process for determining
whether a protective order should be issued for a trade
secret. And the first is that Las Vegas Development
Fund has to make a prima facie showing that the
information 1is a trade secret; and then once we meet
that burden, the burden shifts to the party seeking
disclosures -- in this case Front Sight -- to establish
that the information is necessary for a fair
adjudication of their claims.

And it's important that they have to
demonstrate the lack of the trade secret information
will result in an unjust result, not just a mere
possible threat of unjustice or general unfairness.
It's a pretty high burden.

And so, you know, I think I'm really
(indiscernible) sufficiently address the information
sought is a trade secret. It is certainly kept
confidential.

I know that one of Front Sight's points in
opposition is that the information about the investors
has already been disseminated or provided to USCIS.
That 1is actually not the case. The EB5 investors have
their own reporting obligations to the federal
government separate and apart from my client's

reporting obligations. And Las Vegas Development Fund
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04:10:19 1 |and the EB5 parties have never disclosed their

2 |investors even to the federal government.

3 And, likewise, under the contractual

4 |agreements with the consultants, the consultants have
04:10:31 5 |been kept as confidential.

6 And so we certainly meet that portion of the

7 |[trade secret test.

8 In addition, you know, as Front Sight concedes

9 |in their opposition, the consultants certainly bring an
04:10:49 10 |economic benefit to Las Vegas Development Fund. And

11 |certainly the investors, while they may not invest in

12 |another EB5 investment project, there is nothing

13 |precluding them after having built this relationship

14 |with the defendants to invest in other business
04:11:09 15 |opportunities with the defendants. So under both

16 |prongs of the trade secret test, we've met our prima

17 |facie showing and, therefore, the burden shifts to

18 |Front Sight to demonstrate the information that is

19 |necessary for a fair adjudication of the claim.
04:11:27 20 And we filed a case from Illinois on page 9

21 |and 10 of our reply that I think is just really

22 |instructive and helpful here. It's CMB Export LLC

23 |versus Atteberry. 1It's a case out of Illinois. And

24 |what's interesting about that case is that the

04:11:47 25 |plaintiff was a EB5 regional center that had employed
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04:11:53 1 |the defendant, Ms. Atteberry.

2 And after Ms. Atteberry left her employment,

3 |she went to a different regional center to do EBS5

4 |fundraising. And the plaintiff, the regional center,
04:12:09 5 |brought allegations of stolen trade secrets.

6 They sought through discovery the same type of

7 |information that Front Sight is seeking here which

8 |would include investment and consultant information.

9 And initially the magistrate judge permitted
04:12:32 10 |the discovery but then ruled in the defendant's favor

11 |on a motion for reconsideration.

12 And that decision was later appealed to the

13 |district court, and the district court affirmed,

14 |[finding that the magistrate order was appropriately
04:12:50 15 |intended to protect the proprietary trade secret

16 |information. And what's most notable is that even

17 |though the plaintiffs argue that the information sought

18 |about, you know, the defendant's subsequent investors

19 |and consultants would be relevant to show whether she
04:13:08 20 |took the plaintiff's trade secret information by

21 |utilizing or contacting the regional center's own

22 |consultants, investors, the magistrate found and the

23 |district court affirmed the plaintiff had failed to

24 |make a specific showing of unjustice.

04:13:28 25 Front Sight hasn't made that showing here.
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04:13:32 1 |They certainly claim that this information is relevant
2 |to their claims. We disagree. Front Sight does not
3 |need the investor and consultant information to prove
4 |its case against Las Vegas Development Fund. In fact,
04:13:48 5 |the fraudulent inducement claim is really premised on
6 |defendants' alleged misrepresentations about their
7 |experience in EB5 raises, how much they could raise,
8 |how quickly they can raise it. But who actually later
9 |invested is completely irrelevant for that
04:14:07 10 |determination and certainly will not lead to an unjust
11 |result here.
12 The other arguments that Front Sight makes in
13 |its opposition or waiver argument, they've argued that
14 |we were required to file our motion for protective
04:14:23 15 |order at the same time that we responded to the request
16 |for production of documents, and that is just not the
17 |law in Nevada. NRCP only requires that a party object
18 |or bring a motion for protective order. And, in fact,
19 |you know, when Front Sight brought its prior motion to
04:14:46 20 |compel, your Honor reserved this privilege issue for
21 |another day and required that the defendants bring a
22 |motion for protective order, a separate, stand-alone
23 |motion for protective order by a particular date, and
24 |we've done that in compliance with that order. So

04:15:03 25 |there is no waiver by not bringing an earlier motion
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04:15:07 1 |for protective order.
2 The second argument of waiver that Front Sight
3 |makes is that we have waived our objection to the
4 |information because the investor documents were listed
04:15:20 5 |on an initial privilege log which was served in early
6 |February of this year, but then when the defendant
7 |served an amended log a couple weeks later, the
8 |investor documents were not on that log. And we
9 |addressed that in our reply, but essentially it was a
04:15:37 10 |mistake.
11 You'll see on the second privilege log that
12 |there is -- there's actually a line of where the
13 |investor information should have been because it's the
14 |last entry on the privilege log. And it's there. 1It's
04:15:50 15 |just empty. And for whatever reason, it just didn't
16 |get copied over. And it's -- unfortunately mistakes
17 |happen in discovery. That's why, when a party produces
18 |inadvertently privileged material, they have a right to
19 |claw back those materials. And we certainly think
04:16:08 20 |that, you know, if you can claw back materials, there
21 |is no reason that an inadvertent omission from a
22 |privilege log should work here to waive our privilege
23 |objection for our objection to the disclosure of this
24 |information certainly because it is not relevant to the

04:16:29 25 |claims as well.
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04:16:30 1 And I think unless the Court has any questions

2 |for me, that is our position.

3 THE COURT: Thank you, ma'am.
4 Mr. Aldrich, sir.

04:16:44 5 MR. ALDRICH: Thank you, your Honor. All
6 |right. You know, this motion for protective order

7 |lhighlights a little bit even more some of my
8 |frustration as I try to gather information in discovery
9 |in this case.
04:17:02 10 So I'm going to start by going back to
11 |something I've already discussed a little bit today,
12 |but that is the Court's ruling from March é6th of 2020
13 |was listed in the order just filed March 25th. That's
14 |the order where the Court granted the motion to compel
04:17:25 15 |again and was very specific about what was required.
16 The five defendants who have not responded to
17 |the -- or not provided adequate responses to the
18 |request for production of documents were told that they
19 |shall provide supplemental responses with particularity
04:17:49 20 |without boilerplate objections and addressing all the
21 |requests by March 30th of 2020.
22 Now, Las Vegas Development Fund was ordered to
23 |do the same thing. They were ordered to provide
24 |additional supplemental responses with particularity

04:18:07 25 |without boilerplate objections addressing all of their
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04:18:11 1 |requests.
2 And then here's the significant -- most
3 |significant part of this motion: It's further ordered
4 |that if defendants fail to provide a response, a
04:18:20 5 |response, or documents by asserting any privilege,
6 |including regarding investor documents, which is what
7 |this is about, and attorney invoices, defendants shall
8 |identify all allegedly privileged documents -- and
9 |here's another important part from the order -- in a
04:18:51 10 |privilege log that complies with Nevada law and shall
11 |file their motion for protective order no later than

12 |March 30, 2020. And then another important part: Or

13 |otherwise the privilege -- then there is a parentheses
14 |with an S -- is waived.
04:19:12 15 Now, that's the background -- I mean, before I

16 |go to the background, we entered into a stipulation
17 |that the deadline move from March 30th to April 13th.
18 |So defendants got an extra two weeks to do what they
19 |were ordered to do.

04:19:29 20 Now, that's the background that this motion
21 |for protective order comes up in.
22 Now, the motion for protective order is
23 |limited, as Ms. Champion said, to us receiving
24 |information about the investors and identifying

04:19:51 25 |information, financial information, those types of
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04:19:55 1 |things, and the foreign placement consultants. And

2 |that's it. That's all this is about.

3 It's not about all the other stuff we were

4 |asking for. And so it is a limited request for a
04:20:12 5 |protective order.

6 Now, I was looking at, you know, what we had

7 |asked and what the responses were. And so I found

8 |Request for Production 139 to Las Vegas Development

9 |Fund, and we did ask for very specific information. We
04:20:31 10 |asked for the identity of the person or entity

11 |involved, the address of the person or entity

12 |investing, the country of origin of the person or

13 |entity investing, contact information for the agent of

14 |the EB5 investor, the date of the transaction, the
04:20:49 15 |amount of the investment, the source of the funds for

16 |the investment, the current immigration status of the

17 |EB5 investor, and the current status of the investment.

18 Now, all of those things are relevant, which

19 |I'1ll get to in a minute. And they're also not
04:21:09 20 |privileged. But even more than that, there's nothing

21 |in the privilege log that identifies those documents as

22 |deemed privileged or what those applies.

23 Now, there are -- there have been two

24 |privilege logs. They're attached to my oppositions.

04:21:31 25 |The first ones -- and I'll just look at these -- 1is
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04:21:38 1 |Exhibit 1. I'm sorry. Yes. Exhibit 1 to my

2 |opposition.

3 And I point that out for the Court so the

4 |Court can take a look at it. This 1is a grossly
04:21:52 5 |insufficient privilege log. I do note that the last

6 |entry is investor files.

7 We identified privilege over there on the very

8 |last entry, far right, page 6 of that first privilege

9 |log. It says "AC/PI." If the Court looks back a
04:22:14 10 |couple of pages to page 2, there's a -- what I call a

11 |key, and PI equals privileged information, no specified

12 |privilege; AC equals attorney-client privilege.

13 Exhibit 2 is my email to Mr. Greer and

14 |[Ms. Holbert explaining that it's a deficient privilege
04:22:38 15 |log and outlining what needs to be included in a

16 |privilege log under Nevada law.

17 Exhibit 3 is defendant's second privilege log

18 |which was served February 26 electronically. It's

19 |stamped as Exhibit 3 to my opposition. And, again, it
04:23:02 20 |is not compliant.

21 Now, just to point this out, Ms. Champion made

22 |reference to this, but if the Court looks at the -- the

23 |pages are not numbered, but it is the page just in

24 |front of the certificate of service, there is a blank

04:23:20 25 |at the bottom, that that is what they're saying now was
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04:23:26 1 |a mistake and that these documents were left off.

2 So we walked through twice -- I'm sorry. I

3 |forgot to mention, looking at Exhibit 4 of my

4 |opposition is my office's March 13th letter. 1In that
04:23:46 5 |letter I note that the privilege log is still deficient

6 |in many ways.

7 On page 2, it's the first full paragraph

8 |before I start the numbered items going through them, I

9 |lactually say, "We provide this letter now so you are
04:24:03 10 |aware of Front Sight's position as we anticipate the

11 |privilege log will continue to be a topic of discussion

12 |even when defendants supplement their responses on

13 |March 30, 2020. For your convenience, we've identified

14 |the following deficiencies with defendants' privilege
04:24:20 15 |log.™"

16 And then that goes on for many pages. And

17 |ultimately it goes on to page 11 as we have laid out

18 |all the deficiencies in that privilege 1log.

19 Now, pursuant to the Court's March 25th order,
04:24:40 20 |the defendants have waived any privilege issues because

21 |the defendants were ordered to identify all allegedly

22 |privileged documents on a privilege log that complies

23 |with Nevada law.

24 That hearing was on March 6. The second

04:24:56 25 |privilege log was February 26 for that.
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04:25:00 1 We provided guidance, whatever you want to

2 |call it, as to what the privilege log needs to be.

3 And so that becomes very significant.
4 Now, we have taken some issue with the
04:25:15 5 |timeliness of the motion for protective order. 1I'm not

6 |going to spend a whole lot of time on that other than
7 |to say I think it should have been brought sooner. But
8 |it doesn't really matter, because the Court can deny

9 |this motion on the merits.

04:25:29 10 The investor and agent information we don't
11 |believe is a privilege. It's not privileged, nor is it
12 |a trade secret. Again, goes back to the second
13 |privilege log from February 26 is not on there. When

14 |you go back to the first privilege log, it identifies
04:25:49 15 |that it's "privileged information and attorney-client
16 |privilege." It's clearly not attorney-client

17 |privilege. 1It's not a communication. It's who they

18 |are and what they've done and what their information

19 |is. That is all factual information. And then you
04:26:05 20 |cannot just say it's privileged. And there's no trade

21 |secret designation or anything else even on the first

22 |privilege log. And, again, on the second privilege log

23 |there is nothing.

24 Mr. Dziubla provided the declaration in

04:26:20 25 |support of the motion where he says that he "considered
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04:26:27 1 |the identity and specific arrangements of the agents to
2 |be a trade secret." It's conclusory. There's no
3 |specifics about how that applies. He also claims that
4 |LVDF derives independent economic value from not being
04:26:48 5 |generally known to the public. Again, no facts. No

6 |law to support that.

7 The investors disclose their identity to the
8 |USCIS.
9 Now, defendants have taken some issue and --

04:27:02 10 |and said in their reply in particular that they do not
11 |disclose information to the USCIS. Ms. Champion did
12 |concede when she was talking -- and I don't think it's
13 |really in dispute -- that the investors disclose that
14 |information to USCIS even if LVDF doesn't.

04:27:25 15 And so the investors have to provide annual
16 |updates to USCIS, the LVDF does. And so there's
17 |nothing here that shows there's some sort of trade
18 |secret here.
19 The other thing is that this protective order

04:27:42 20 |is defendants asking the Court to preclude discovery.
21 |There's already a protective order in place.
22 And we've had some discussion about that today
23 |and our concerns about how the defendants behaved with
24 |regard to the protective order. But one of the things

04:28:05 25 |we pointed out in our opposition at page 9 relates
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04:28:10 1 |specifically to trade secrets. NRS 600(A).070 provides

2 |that courts can protect trade secrets in the following

3 |ways. There are seven ways. I'm going to actually
4 |just point out four of them. One, granting a
04:28:24 5 |protective order. There isn't a protective order.
6 No. 5, allowing the owner of trade secrets to

7 |obtain the signed confidentiality agreement before
8 |disclosure of the trade secret. There is already a
9 |protective order, but we can do something with that,
04:28:38 10 |sign a confidentiality agreement as well.
11 6, 1s order anyone in possession of written
12 |documents containing trade secrets to return them to
13 |the owner of the trade secret.
14 And 7, order any new parties to the litigation
04:28:53 15 |who learn information that it's a trade secret to
16 |refrain from disclosure thereof.
17 So there's -- there's plenty in the way of
18 |protections that can be put into place to protect that
19 |information.
04:29:08 20 And, again, I would go over the -- you know,
21 |the -- this has all been weighed. That's kind of done
22 |that already a couple of times. I try not to belabor
23 |that too much.
24 The investor information and the agent

04:29:21 25 |information both are relevant. On page 15 of my
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04:29:26 1 |opposition, we walk through many of the representations

2 |that have been made by Mr. Dziubla to my client. And

3 |they involve things about his network that he already

4 |had in place and those types of things. We're entitled
04:29:41 5 |to this information to find out if he was telling the

6 |truth. He talks about an expansive network of

7 |relationships.

8 The other thing that we're entitled to know 1is

9 |that -- is when this money came in, because now we are
04:29:54 10 |learning that, you know, the construction loan

11 |agreement Mr. Dziubla is supposed to provide

12 |information -- or provide notice within five days 1if

13 |he's received information, and my clients can get

14 |that -- I'm sorry -- receive money so that my client
04:30:08 15 |can get to the money and move forward on the project.

16 |And even in their amended counterclaim, there 1is

17 |admission he was holding back information -- or I'm
18 |sorry -- money from client.
19 And it becomes -- and the other thing is there

04:30:24 20 |were many representations, the Court will remember,
21 |there was much discussion about this May 2016 meeting
22 |and what happened there and what Mr. Dziubla told
23 |Dr. Piazza, those types of things. All of those things
24 |are relevant.

04:30:39 25 The identity to the migration consultants are
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04:30:43 1 |important, the work that they had done, whether it was
2 |on behalf of defendants or other people, when those
3 |business relationships were formed with defendants, and
4 |the degree of success that they had, all those things
04:30:58 5 lare relevant to these fraud claims. And all that's
6 |laid out on pages 15 and 16 in our opposition.
7 Now, we had some discussion about Regulation
8 |IS. I think it's important. Admittedly, it's not as
9 |important as some of the other things, but it's
04:31:17 10 |important because we need to know that the defendants
11 |have been comporting themselves and their agents have
12 |within the law.
13 Now, another thing that's important here is
14 |that this motion for protective order was brought and

04:31:34 15 |they've argued that it's because the Court said they

16 |could. That's fine. 1It's their prerogative to argue
17 |that. However, we also asked for this information in
18 |interrogatories. Interrogatory No. 7 is an example to

19 |Las Vegas Development Fund. And we asked for all this
04:31:51 20 |information.

21 They didn't answer Interrogatory No. 7 for

22 |many months.

23 NRCP 33 (d) relates to objections. And it

24 |makes it clear that if you don't state your objection

04:32:05 25 |timely, it is waived.
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04:32:07 1 So even above and beyond the waiver related to
2 |the request for production of documents and not doing
3 |what this Court ordered them to do a second time, we

4 |also have, with regard to the answers to

04:32:23 5 |interrogatories, a waiver of the objection. And waiver
6 |is there for a reason. And the Court has to, you know,
7 |lenforce the law in that regard. And so even after all

8 |of the opportunities that they've had to resolve this
9 |land to do what they're supposed to do, they haven't,
04:32:47 10 |and all that has been waived.
11 Now, there's a couple of things to note from
12 |some footnotes in the reply I just wanted to touch on
13 |real quickly. Again, there was looks like maybe a
14 |little bit of a feeling that I hadn't been forthright
04:33:05 15 |with the Court to make clear when the deadline was for
16 |the supplemental responses. It was the 13th of April.
17 |The order initially said the 30th. They asked, and I
18 |agreed to give them another two weeks. Interestingly
19 |enough, we still have these problems in the answers.
04:33:23 20 Footnote 7 in the reply, the concession by the
21 |defendants that the investors provide the information
22 |we're looking for to USCIS. Again, trade secret
23 |wouldn't apply here.
24 Now, Footnote 9 makes a statement, the

04:33:44 25 |disclosure of this information to us would
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04:33:49 1 |disincentivize investors from investing. And there's
2 |nothing to support that. It's just simply thrown in a
3 |footnote.
4 The Footnote 10, it actually is a concession
04:34:03 5 |by defendants that the investor files are
6 |nonattorney-client privilege; they're proprietary trade
7 |secret information. Again, in no place of the
8 |privilege log does it assert a trade secret 1is
9 |asserted, attorney-client privilege in this "privileged
04:34:21 10 |information."
11 Mr. Dziubla provided a declaration and in
12 |support of their position that this was a mistake that
13 |it was not included on the second privilege log, and
14 |[Mr. Dziubla said he wasn't aware until May 1lst that the
04:34:39 15 |February 26th privilege log left out the investor
16 |files. First, that doesn't matter because they didn't
17 |support it on an updated privilege log that complied
18 |with Nevada law like they were supposed to on
19 |April 13th. They didn't.
04:34:53 20 But second, the statement is actually not
21 |true. When we were at the hearing on March 6th and we
22 |were arguing the motion to compel, on page 9 of the
23 |transcript I said that there were 3,000 pages, around
24 |2,900 and something as identified there, that were on

04:35:14 25 |the first privilege log identified as investor files
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04:35:16 1 |that were not on the second privilege log and still

2 |haven't been provided.

3 I told them right there in Court -- it's right

4 |in the record March 6th -- that that information was
04:35:28 5 |not on that second privilege log. And I did that

6 |because I wanted a supplemental privilege log so I

7 |would know what I was up against as I'm trying to get

8 |this information, and they continue to throw out --

9 |throw up roadblocks to me getting this information for
04:35:42 10 |my client.

11 Mr. Greer, in his declaration, says that he

12 |identified the investor files only to identify what

13 |they were withholding, but they didn't say in their

14 |answer that they were withholding documents. They
04:35:58 15 |just -- or that they were even asserting a privilege.

16 |They just simply identified the documents and failed to

17 |provide them.

18 Again, that's a waiver.

19 Mr. Greer was present on March é6th when I
04:36:09 20 |talked about that at the hearing. And that order from

21 |[March 6th was very clear. It granted the motion to

22 |compel and told defendants what they were supposed to

23 |do.

24 Now, two other important things to note here.

04:36:28 25 |One 1is that the defendants have claimed that this
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04:36:33 1 |information is confidential and in particular the
2 |information related to the investor agents and their

3 |deals with the investor agents.

4 And it said it's confidential. And as part of
04:36:46 5 |the motion -- look for the page. I'll tell the Court
6 |what page I'm on -- they transponded a confidentiality

7 |lagreement that is redacted but attached as an exhibit.
8 |On page 6 of 18 of defendants' motion, the bottom half
9 |of the page essentially is a quotation from the
04:37:13 10 |redacted agreement, and it is the confidentiality
11 |clause.
12 In that quote about eight lines down, there
13 |are four dots. And then it -- which indicates that
14 |part of that has been left out.
04:37:30 15 If the Court will turn with me to that
16 |exhibit. And so it is Exhibit 1 to the motion. And I
17 |don't know how many pages. It looks like it's --
18 |(indiscernible) 1is redacted, but if the Court looks,
19 |they'll see where the page that says "confidentiality"
04:37:52 20 |shows up. Let me know when you get there. It's the

21 |third to the last page of the exhibit.

22 THE COURT: Okay.
23 MR. ALDRICH: All right. About six lines down
24 |the Court can see where it says, "Confidential

04:38:11 25 |information shall not include information that at the
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04:38:15 1 |time of disclosure and as established by documentary
2 |evidence" -- and then there are a series of small
3 |letters in parentheses. The Court goes down seven more
4 |lines to little V. It says, "Is required to be
04:38:29 5 |disclosed pursuant to federal" -- or "to applicable
6 |federal, state, or local law or regulations, or a valid
7 |order issued by a court or governmental agency of
8 |competent jurisdiction."
9 This is part of what -- this is the part that
04:38:46 10 |was left out where the dots appear in the brief.
11 This is -- whether it's confidential or not,
12 |even the agreement concedes that this could be
13 |disclosed when this Court orders it. So it's really
14 |not a basis for the protective order.
04:39:04 15 And last, but not least, the -- Mr. Dziubla
16 |has produced declarations. And like you said many
17 |times, that the identities and all this other
18 |information are private; they can't be disclosed. The
19 |trade secrets, that -- the agreements with the investor
04:39:28 20 |agents are trade secrets and everything else.
21 I kid you not, while we were on a lunch break,
22 |one of the attorneys in my office came in and asked me
23 |if a couple of emails would be relevant to motions we
24 |are arguing today. And I have an email from Jon

04:39:44 25 |Fleming to Mike Meacher dated February 1, 2017, that's
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04:39:49 1 |Bates-labeled A-004875. And in it Mr. Fleming tells

2 |Mr. Meacher, who -- there were apparently nine

3 |investors at the time. He tells them their names and

4 |asks if Front Sight will give them a Front Sight resort
04:40:07 5 |lifetime certificate. If that's not a waiver of a

6 |trade secret, I don't know what 1is.

7 Similarly, Mr. Fleming said to Mike Meacher,

8 |copied to Robert Dziubla, Bates-labeled as A-004996,

9 |and he walks through investor agent agreements and what
04:40:34 10 |they're working on. There is actually a couple names

11 |in there. This, I believe, is information that

12 |defendants provided in their documents, and we happen

13 |to be in that range today and came across those.

14 And so I say this: I don't believe that these
04:40:55 15 |assertions of trade secrets and confidentiality are

16 |valid. The Court should be concerned -- I certainly

17 |am -- about some of the representations that have been

18 |made about that in the past in declarations related to

19 |this motion. This is information that's necessary for
04:41:13 20 Jus to have. There's a protective order in place that
21 |protects its disclosure. And any claims of privilege

22 |have been waived as I've gone over for violating the
23 |Court order or not following the Court order and
24 |providing it in a supplemental privilege log despite my

04:41:33 25 |direction twice what needed to be included and by not
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04:41:36 1 |answering interrogatories on time.

2 And that is what I have, your Honor. I'm

3 |happy to answer any questions if the Court has any.

4 THE COURT: No, sir, I don't have any at this
04:41:46 5 |time. Thank you.

6 MS. CHAMPION: Your Honor, we -- you don't

7 |need to take Mr. Dziubla's word or my word. This

8 |information is trade secret because you can look to

9 |that Illinois case, CMB Export, which we cite in our
04:42:02 10 |reply, where the Court very clearly finds that

11 |information about EB5 investors and consultant

12 |information is proprietary trade secret information. I
13 |mean, Mr. Aldrich says -- you know, he can take issue
14 |with that. There's no law. It's conclusory. There

04:42:22 15 |lare laws. We cited to it in our reply.
16 I also want to address this waiver issue. I
17 |understand that Mr. Aldrich takes issue with our
18 |privilege log. Our privilege log was provided well in
19 |advance of the Court's March 25th order. It

04:42:39 20 |specifically references investor files. 1In addition,
21 |we -- our client -- or excuse me -- defendants objected
22 |to each request that called for proprietary trade
23 |secret information in response to the RFPs and the
24 |interrogatories. They -- our key responses are

04:43:00 25 |provided, excerpts of them are provided as attachments

Peggy Isom, CCR 541, RMR
(702)671-4402 - CROERT48@GMAIL.COM
Pursuant to NRS 239.053, illegal to copy without payment.



Case 22-11824-abl Doc 736-5 Entered 03/06/23 17:36:14 Page 48 of 109
MAY 13, 2020 FRONT SIGHT V. LV DEV FUND 123

04:43:04 1 |to our reply.

2 If you look at Exhibit 3 to our reply, for

3 |example, response to Request Number 33, it specifically

4 |says, "It purports to require responding party to
04:43:20 5 |disclose information that is trade secret,

6 |confidential, proprietary, commercially sensitive, or

7 |information that is privileged or protected by rights

8 |of privacy regarding financial information, tax records

9 |of responding parties and/or third parties."
04:43:37 10 That objection is made in response to each of

11 |these requests that called for the trade secret

12 |information.

13 In addition, the defendants, in each of their

14 |responses in the general objections, made a standing
04:43:53 15 |objection to the production of any information that is

16 |proprietary, confidential, or constitutes a trade

17 |secret. That is General Objection No. 5.

18 And General Objection No. 6 that the

19 |defendants made was that any of the responses were made
04:44:14 20 |without waiver and with preservation of any privilege

21 |or protection against disclosure afforded to documents

22 |containing confidential or proprietary information or

23 |trade secrets.

24 So this idea the defendants never made their

04:44:31 25 |objection is just not true. It is certainly in the
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record. They made the objection. They put the
information on a privilege log. And now we filed our
motion for protective order pursuant to your order.

Mr. Aldrich made argument in reference to
NRS 60A -- 600A, excuse me -- which talks about how to
handle trade secret information. And what I find
telling is that he does not cite Subsection A of that
statute that says that the Court may determine whether
the need for information related to trade secrets were
still allowing discovery.

And that is exactly what we've done here.
We're made our motion asking the Court to determine
whether there is a need for this proprietary trade
secret information before allowing the discovery. We
certainly -- you know, it's our belief information is
not needed. It should be protected under the two-step
process that we've already set forth for you. And so
the fact it certainly allows your Honor to preclude the
discovery altogether, that is one point.

The other issue that we have is -- and I think
we put this in both our motion and the reply -- is that
Front Sight has already gone out and tried to contact
some of the consultants that they were aware of to
denigrate my clients' name and to speak 1l1ll1l of them.

And so while we certainly believe this information is
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04:46:19 1 |protected and should not be the subject of discovery,
2 |to the extent that the Court is inclined to disagree
3 |and permit some discovery, we would certainly ask that
4 |this information be produced only as attorney's eyes
04:46:33 5 |only so that it is protected and the protective order
6 |allows us to do that; although, we certainly still
7 |believe that it 1is not subject to discovery and should
8 |be protected.
9 THE COURT: 1Is there anything else, ma'am?
04:46:55 10 MS. CHAMPION: No, not unless you have any
11 |questions for me, your Honor.
12 THE COURT: Well, from a historical
13 |perspective, I remember during the course of this
14 |matter, Mr. Greer always took the position as to
04:47:12 15 |confidentiality and trade secrets as it related to the
16 |investors and also the consultants, I can see i1t from
17 |an investor perspective. But my question is this:
18 |When it comes to the -- and I want to make sure I get
19 |the appropriate term of art as far as the consultant is
04:47:40 20 |concerned. I want to make sure I understand why the
21 |consultant would be germane and/or relevant to this
22 |case. I think I know potentially why, but I just want
23 |to make sure.
24 Mr. Aldrich, can you explain to me on the

04:48:01 25 |record why that's necessary?
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04:48:07 1 MR. ALDRICH: Absolutely. So a couple things.
2 |As I said in our opposition at page 15, we list a
3 |series of representations that we assert are false that
4 |[Mr. Dziubla made. He has made claims of, you know,
04:48:24 5 |being able to raise $150 million, raise it quickly, and
6 |this vast expansive group of people and relationships
7 |land agents and all those things. And certainly whether
8 |those relationships really existed and when they
9 |existed matters.
04:48:43 10 The agreements -- the email that I referenced
11 |from May of 2017 is actually -- it appears to me to be
12 |a description of what payments are going to be made to
13 |agents. I can't tell for sure, but it looks to me like
14 |they're asking Front Sight to pay even more money to
04:49:03 15 |these agents. And so that becomes relevant as well.
16 The other thing is, as I made reference to
17 |this Regulation S, we need to know that the agents were

18 |not acting illegally in the way that they were going

19 |about things. There's at least three reasons why.
04:49:23 20 THE COURT: What about the investors?

21 MR. ALDRICH: Well, same goes for them. We

22 |should -- we need to know when the money came in, what

23 |representations were being made to them or their
24 |attorneys or whoever was reaching out to them so that

04:49:40 25 |we are able to tell we were getting the same story
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coming our direction.

You know, there's -- I mean, we did a motion
for a summary judgment with a list of false
representations that we're trying to -- you know, some
of them are already admitted, but that we're trying to
address. And it's all information that we should be
entitled to. And, again, there is already a protective
order in place, so we go ahead with this information,
we can't do anything with it. We will abide by the
protective order because it's court ordered.

This is discoverability. Remember that
discoverability is much broader than admissibility.

THE COURT: I understand, sir.

Ma'am, you want to respond to that?

MS. CHAMPION: Yes, I would.

A couple of points. First of all,
discoverability for a trade secret and whether or not a
protective order should be put in place is a bit
different. I mean, there is a much higher burden on
Front Sight to establish that the information is
necessary to prevent an unjust result than just a
broader discoverability that NRCP 26 provides. And so
I think that is one point that we need to take into
consideration.

The second is that the requests that they have
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04:51:00 1 |made are much broader than what Mr. Aldrich just
2 |outlined for you. If they believe, you know, that, you
3 |know, there's information necessary to show, you know,
4 |what Mr. Dziubla or EB5 parties' network of potential
04:51:19 5 |investors would be, there's one way to ask that.
6 |That's asking the defendants, you know, through an
7 |interrogatory describe when you started having these
8 |relationships with consultants, you know, the date
9 |where you reached out to consultants, when you retained
04:51:33 10 |them. I mean, that information is arguably more
11 |relevant. But the problem that we have is that their
12 |requests go well beyond that. I mean, they're asking
13 |to identify the consultants names, financial
14 |information. Same for the investors; their names,
04:51:49 15 |contact information, private financial information.
16 |None of that 1is relevant and certainly goes beyond the
17 |claims that are being made here.
18 If you look at Request No. 159, they've asked
19 |the defendants to produce all documents, writings, or
04:52:09 20 |communications showing the names of other demographical
21 |information pertaining to the Class C members, which is
22 |just not relevant.
23 And so that's the problem that we're having
24 |here 1is these requests are very broad. They're

04:52:25 25 |intended to get information that is confidential and
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04:52:28 1 |trade secret under that Illinois case that we've cited
2 |for you. And Front Sight has not demonstrated that the
3 |lack of this information will result in an unjust

4 |result.

04:52:43 5 MR. ALDRICH: May I, your Honor?
6 THE COURT: Yes, you may, sir.
7 MR. ALDRICH: Thanks.
8 There seems to be confusion about the burden
9 |here. The defendants are claiming a privilege. They

04:52:54 10 |are the ones who do not want to produce the

11 |information. The burden is on the defendant.

12 Now, how do they do that? They properly

13 |object. And you can't say they properly objected

14 |because they just simply objected to everything, every
04:53:13 15 |single request.

16 They then justified those objections. How do

17 |you preserve a privilege? You preserve a privilege or

18 |it is waived by putting it on a privilege log in a

19 |timely fashion. That has not happened here. Or you
04:53:31 20 |object to it timely to a request -- to an

21 |interrogatory. That did not happen here.

22 There's case law all over the place that says

23 |you cannot just simply object, boilerplate objections

24 |and general objections at the beginning of your

04:53:50 25 |responses and expect to be just fine. That's not how
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04:53:53 1 |it works.
2 We have jumped through every hoop. We've
3 |talked about it before. I have an 1ll-page timeline
4 |through March 6th. We jump through every hoop there is
04:54:05 5 |las we try to get this information. And what we get is
6 |stonewall after stonewall after stonewall. And we have
7 |met our burden on all of it.
8 But, again, I found these two emails there
9 |where they gave us the names of some of the investors

04:54:20 10 |and some of the information related to the agent.

11 |That's not trade secret. It was given to us

12 |voluntarily. Now we just want the rest.

13 One last thing. Investors' financial

14 |information. In terms of what their investment was, we

04:54:38 15 |already know that part. We know the $500,000. We know
16 |they paid at least a $50,000 administrative fee. We
17 |want to know when they invested, where they came from,
18 |those types of things, because we also need to be able
19 |to figure out what defendants were doing to move this
04:54:58 20 |thing forward with using Front Sight's money.
21 THE COURT: Wait. Say that last sentence
22 |again, sir. Repeat that.
23 MR. ALDRICH: We need to know what defendants
24 |were doing to move this project forward, especially

04:55:11 25 |since they were using Front Sight's money.
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04:55:20 1 THE COURT: And, ma'am, you get the last word,
2 |if any.
3 MS. CHAMPION: Your Honor, I think we've
4 |covered all the ground here. I mean, who actually
04:55:30 5 |invested in the project is just not relevant. Our

6 |concern is that they're going to go out and harass
7 |these investors after, you know, contributing half a
8 |[million dollars to Las Vegas Development Fund to loan
9 |to Front Sight. And I think we've, you know, put forth
04:55:48 10 |enough in our moving papers. And I'm happy to address
11 |any questions you have, but
12 THE COURT: I don't have any additiomnal
13 |questions.
14 This is what I'm going to do with this one
04:55:58 15 |matter. I'm going to go ahead and make a ruling on one
16 |specific issue right now.
17 I'm going to go ahead and grant the protective
18 |order as it relates to the investors. The consultants
19 |is a different animal, because I want to look at that
04:56:15 20 |in more detail and look specifically at the timeline
21 |and go back and read the points and authorities.
22 |Because the investor information potentially, if
23 |narrow, could be germane to this case. I'm not
24 |100 percent sure on that.

04:56:30 25 But also I want to take a look at that
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04:56:32 1 |Illinois case one time. And understand this, it's
2 |persuasive at best. I don't mind saying this: From

3 |time to time, I disagree with our federal judges over
4 |across the street on Las Vegas Boulevard. That 1is just
04:56:48 5 |how it is. I just want to -- I just want to read it so

6 |I can determine their rationale and see if it makes

7 |sense.
8 But the investor appears to be fairly clear to
9 |me. However, when it comes to the consultants,

04:57:05 10 |potentially there might be an area of inquiry that
11 |might be germane to the plaintiff's
12 |misrepresentation-based claims, so I want to take a
13 |look at that.
14 And I'll get something out to you within a
04:57:23 15 |week or two on this.
16 Anything else? Is that 1it?
17 MS. CHAMPION: Your Honor, I think the only
18 |remaining thing is the status check on the motion for
19 |preliminary injunction. I understand that the
04:57:38 20 |evidentiary hearing on that motion is still ongoing and
21 |that today was intended to talk about when we might be
22 |back before your Honor to continue that.
23 THE COURT: Okay.
24 MR. ALDRICH: We're back in two weeks. We can

04:57:53 25 |do it then if your Honor wants to.
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This matter came before the Court on May 13, 2020, at 10:30 a.m., on Defendants Las Vegas
Development Fund, LLC (“LVD Fund”), EB5 Impact Capital Regional Center, LLC, EB5 Impact
Advisors, LLC, Robert W. Dziubla, Jon Fleming, and Linda Stanwood’s (collectively, the “EBS5
Parties’”) Motion for Protective Order Regarding Discovery of Consultants’ and Individual Investors’
Confidential Information (the “Motion”). John P. Aldrich appeared on behalf of Plaintiff Front Sight
Management LLC (“Front Sight”); and John R. Bailey, Andrea M. Champion, C. Keith Greer, and
Kathryn Holbert appeared on behalf of the EBS Parties. Having considered the EBS Parties’
Motion, Front Sight’s Opposition, the Reply, and having heard oral argument of the parties through
their respective counsel, this Court makes the following Findings of Fact and Conclusions of Law.

Insofar as any conclusions of law is deemed to have been or include a finding of fact, such a
finding of fact is hereby included as a factual finding. Insofar as any finding of fact is deemed to
have been or to include a conclusion of law, such is included as a conclusion of law herein.

FINDINGS OF FACT

1. LVD Fund was formed as a new LLC for the specific purpose of raising funds from
foreign investors pursuant to the federal EB-5 program. In turn, those funds were to be used to
provide loan financing to Front Sight for construction of the Front Sight Project.

2. LVD Fund then sponsored an offering to foreign immigrant investors to finance the
Project.

3. To market the offering, LVD Fund utilized Foreign Placement Consultants to contact
potential foreign immigrant investors who may have some interest in investing in LVD Fund and
promote the investment.

4. The foreign immigrant investors who subscribed to the offering are investors in LVD
Fund; they are not investors in Front Sight.

5. LVD Fund then used the investment funds raised to make a loan to Front Sight for
construction of the Project as memorialized by the October 6, 2016 Construction Loan Agreement
(the “CLA™).
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6. LVD Fund maintains that Front Sight breached the CLA through multiple
performance defaults including, among other things, failing to provide the necessary information to
support the EBS Parties’ reporting requirements.

7. Front Sight disputes that it breached the CLA and further contends that LVD Fund
cannot enforce any alleged breaches of the CLA because the doctrine of equitable estoppel bars any
such action due to the EBS5 Parties’ allegedly fraudulently inducing Front Sight into entering the
CLA.

8. On September 14, 2018, Front Sight commenced this litigation.

9. Through discovery, Front Sight has sought information related to the foreign
immigrant investors (the “Investors”) as well as the Foreign Placement Consultants.

10.  The EBS Parties objected to each discovery request that sought information about the
Investors and/or the Foreign Placement Consultants.

11. On September 19, 2019, Front Sight filed a Motion to Compel and for Sanctions,
seeking an order to compel the EB5 Parties to provide supplemental responses to its Requests for
Production of Documents, without objection.

12.  While this Court ultimately ordered the EB5 Parties to provide additional
supplemental responses to the Requests for Production of Documents, the Court did not address the
EBS Parties’ privilege and confidentiality concerns in deciding Front Sight’s Motion to Compel and,
instead, instructed the EBS5 Parties to assert any privilege(s) it may have in a privilege log and to file
a motion for protective order by March 30, 2020. (See Order Grant. P1.’s Mot. to Compel, filed
3/25/2020.)

13. By stipulation, the parties later agreed to move the deadline for the EBS Parties to file
a motion for protective order from March 30, 2020 to April 13, 2020. (See Stip. and Order Resetting
Hearings and Br. Schedule, filed 3/27/2020.)

14. On April 13, 2020, pursuant to the Parties’ Stipulation and Order, the EB5 Parties
filed their Motion to protect the disclosure of any information related to the Investors and the

Foreign Placement Consultants.
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15. The EBS Parties contend that information about the Investors and the Foreign
Placement Consultants is irrelevant to the claims and defenses in this case, that it constitutes trade
secrets, and that the protective order entered in this case is not sufficient to protect the information
sought.

16. Front Sight contends that the EBS Parties have waived any objections they may have
to the information sought because the Motion was not timely filed. In addition, Front Sight contends
that the information sought does not constitute trade secrets, is relevant to its fraudulent
misrepresentation claims (specifically, that the EBS Parties misrepresented their relationship with
Foreign Placement Consultants and therefore, their ability to properly market and promote the
Project), and that the information sought is sufficiently protected by the protective order entered in

this case.

CONCLUSIONS OF LAW

1. NRCP 26(c) permits the Court, for good cause shown, to enter a protective order
forbidding inquiry into certain matters, or limiting the scope of discovery to certain matters.

2. Generally, “[d]iscovery matters are within the district court’s sound discretion.” Club
Vista Fin. Servs., LLC v. Eighth Judicial Dist. Court, 128 Nev. Adv. Op. 21, 276 P.3d 246, 249
(2012).

3. NRCP 26(c) does not provide a time frame for a party to bring a motion for protective
order.

4. Given the complex procedural history of this case, which has often led to accelerated
deadlines, followed just as often by stipulations from the parties to create a more manageable
deadline schedule, the Court finds that the EBS Parties timely filed their Motion.

5. The Investors’ identities and investment information are not germane to the claims
and defenses in this case. Therefore, pursuant to NRCP 26(c)(1)(A), the Court will not allow
discovery as to the Investors.

6. As a result, the Court does not render a decision on the merits as to whether the
investor records are privileged as trade secrets, if that privilege has been waived, if the discovery

1
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sought is proportional to the needs of the case, or whether Front Sight has demonstrated that the
information sought as to the Investors is necessary.

7. However, limited information concerning the Foreign Placement Consultants is
relevant to Front Sight’s fraud claims. Specifically, the Court finds the nature, history, and extent of|
the EBS Parties’ prior relationship with the Foreign Placement Consultants is relevant to Front
Sight’s claims that the EB5 Parties’ misrepresented that it had a network of relationships for
potentially sourcing EB-5 investors. Consequently, notwithstanding the potential privilege and
confidentiality concerns, the Court will allow limited discovery concerning the identities of the EB5
Parties’ Foreign Placement Consultants, the prior work these consultants performed on behalf of the
EBS Parties, the timing of the formation of those business relationships, and the degree of success
those Foreign Placement Consultants achieved for the EB5 Parties in prior work.

ORDER

IT IS HEREBY ORDERED that the EBS Parties’ Motion is DENIED IN PART AND
GRANTED IN PART as follows:

The Motion is DENIED as to the consultants; limited discovery, as set forth in Conclusion of
Law No. 7, will be permitted.

The Motion is GRANTED as to the Investors; no discovery concerning the Investors’

identities and investment information shall be permitted.

Dated this 30th day of June, 2020.

HONORABLE TIMOTHY C. WILLIAMS
DISTRICT COURT JUDGE

CG
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Respectfully submitted by:

BAILEY KENNEDY, LLP

/s/ Andrea M. Champion

JOHN R. BAILEY

Nevada Bar No. 0137

JOSHUA M. DICKEY

Nevada Bar No. 6621

ANDREA M. CHAMPION

Nevada Bar No. 13461

8984 Spanish Ridge Avenue
Las Vegas, Nevada 89148-1302
Telephone: 702.562.8820
Facsimile: 702.562.8821
JBailey@BaileyKennedy.com
JDickey@BaileyKennedy.com
AChampion@BaileyKennedy.com

Attorneys for Defendants

Entered 03/06/23 17:36:14

LAS VEGAS DEVELOPMENT FUND LLC;

EBS5 IMPACT CAPITAL REGIONAL

CENTER LLC; EB5 IMPACT ADVISORS

LLC; ROBERT W. DZIUBLA; JON

FLEMING; and
LINDA STANWOOD
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NI

John P. Aldrich, Esq.

Nevada Bar No. 6877

Catherine Hernandez, Esq.
Nevada Bar No. 8410

Jamie S. Hendrickson, Esq.
Nevada Bar No. 12770
ALDRICH LAW FIRM, LTD.
7866 West Sahara Avenue

Las Vegas, Nevada 89117
Telephone: (702) 853-5490
Facsimile: (702)227-1975
Attorneys for Plaintiff/Counterdefendants

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
FRONT SIGHT MANAGEMENT LLC, a
Nevada Limited Liability Company, CASE NO.: A-18-781084-B
DEPT NO.: 16

Plaintiff,

Vs. PLAINTIFE’S NOTICE OF INTENT
TO ISSUE SUBPOENA FOR
LAS VEGAS DEVELOPMENT FUND LLC, a DEPOSITION AND PRODUCTION
Nevada Limited Liability Company; et al., OF DOCUMENTS TO SIMONE
WILLIAMS, ESQ.
Defendants.
AND ALL RELATED COUNTERCLAIMS.

Pursuant to Rule 45(a)(4)(A) of the Nevada Rules of Civil Procedure, Plaintiff FRONT
SIGHT MANAGEMENT LLC, by and through their counsel of record, hereby provides prior
/17
/17
/17

/17

1
Case Number: A-18-781084-B




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Case 22-11824-abl Doc 736-5 Entered 03/06/23 17:36:14 Page 67 of 109

notice of the Subpoena for Deposition and Production of Documents to be issued to Simone

Williams, Esq., attached hereto as Exhibit 1.

DATED this 12" day of October, 2020.

ALDRICH LAW FIRM, LTD.

/s/ John P. Aldrich

John P. Aldrich, Esq.
Nevada Bar No. 6877
Catherine Hernandez, Esq.
Nevada Bar No. 8410
Jamie S. Hendrickson, Esq.
Nevada Bar No. 12770
7866 West Sahara Avenue
Las Vegas, NV 89117

Tel (702) 853-5490

Fax (702) 226-1975
Attorneys for Plaintiff/Counterdefendants
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 12% day of October, 2020, I caused the foregoing

PLAINTIFF’S NOTICE OF INTENT TO ISSUE SUBPOENA FOR DEPOSITION AND

PRODUCTION OF DOCUMENTS TO SIMONE WILLIAMS, ESQ. to be electronically

served with the Clerk of the Court using Wiznet which will send notification of such filing to the

email addresses denoted on the Electronic Mail Notice List, or by U.S. mail, postage prepaid, if

not included on the Electronic Mail Notice List, to the following parties:

John R. Bailey, Esq.
Joshua M. Dickey, Esq.

Andrea M. Champion, Esq.

BAILEY KENNEDY

8984 Spanish Ridge Avenue

Las Vegas, NV 89148

Attorneys for Defendants/Counterclaimant

/s/ T. Bixenmann
An employee of ALDRICH LAW FIRM, LTD.
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EXHIBIT 1

EXHIBIT 1
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SDT

John P. Aldrich, Esq.
Nevada Bar No. 6877
Catherine Hernandez, Esq.
Nevada Bar No. 8410
Jamie S. Hendrickson, Esq.
Nevada Bar No. 12770
ALDRICH LAW FIRM, LTD.
7866 West Sahara Avenue
Las Vegas, NV 89117
Telephone: (702) 853-5490
Facsimile: (702)227-1975

Attorneys for Plaintiff/Counterdefendants

EIG