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IN THE SUPREME COURT OF THE STATE OF NEVADA

FRONT SIGHT MANAGEMENT LLC, a
Nevada Limited Liability Company,

Petitioner,
VS.

THE EIGHTH JUDICIAL DISTRICT
COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF CLARK;
and THE HONORABLE TIMOTHY C.
WILLIAMS, DISTRICT COURT JUDGE,

Respondents,

and

LAS VEGAS DEVELOPMENT FUND
LLC, a Nevada Limited Liability Company;
EB5 IMPACT CAPITAL REGIONAL
CENTER LLC, a Nevada Limited Liability
Company; EBS5 IMPACT ADVISORS
LLC, a Nevada Limited Liability Company;
ROBERT W. DZIUBLA, individually and
as President and CEO of LAS VEGAS
DEVELOPMENT FUND LLC and EBS5
IMPACT ADVISORS LLC; JON
FLEMING, individually and as an agent of
LAS VEGAS DEVELOPMENT FUND
LLC and EB5 IMPACT ADVISORS LLC;
LINDA STANWOOD, individually and as
Senior Vice President of LAS VEGAS
DEVELOPMENT FUND LLC and EBS
IMPACT ADVISORS LLC,

Real Parties in Interest.

No.: Electronically File
Sep 11 2020 04:3

Dist. Ct. Case No: 51@%%'?0%4&50"‘
Clerk of Supremsg

Docket 81776 Document 2020-33654

d
37 p.m.

Court
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PETITION FOR WRIT OF MANDAMUS, OR ALTERNATIVELY,

PROHIBITION

PETITIONER’S APPENDIX
VOLUME XV

John P. Aldrich, Esq.
Nevada Bar No. 6877
Jamie S. Hendrickson, Esq.
Nevada Bar No. 12770
ALDRICH LAW FIRM, LTD.
7866 West Sahara Avenue
Las Vegas, Nevada 89117
702-853-5490
jaldrich@johnaldrichlawfirm.com
jamie@johnaldrichlawfirm.com

Attorneys for Petitioner
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CHRONOLOGICAL INDEX

VOLUME I

Complaint (09/14/2018)

Amended Complaint (10/04/2018)

Affidavit of Service on Robert W. Dziubla (10/17/2018)
Affidavit of Service on Linda Stanwood (10/17/2018)

Affidavit of Service on EBS Impact Advisors LLC (10/17/2018)

Affidavit of Service on EB5 Impact Capital Regional Center
LLC (10/18/2018)

Affidavit of Service on Las Vegas Development Fund LLC
(10/18/2018)

Affidavit of Service on Chicago Title Company (10/22/2018)
Notice of Entry of Order Admitting to Practice (11/15/2018)

Notice of Entry of Order on Plaintiff’s Petition for Appointment
of Receiver and for an Accounting (11/27/2018)

Notice of Entry of Order Granting Plaintiff’s Motion for
Protective Order (11/27/2018)

Notice of Entry of Protective Order (11/27/2018)

Notice of Entry of Order Granting Temporary Restraining Order
and Expunging Notice of Default (11/27/2018)

Order Setting Settlement Conference (12/06/2018)

Second Amended Complaint (01/04/2019)

PAGES
0001-0028
0029-0057

0058
0059
0060

0061

0062

0063
0064-0068

0069-0074

0075-0079

0080-0098

0099-0104

0105-0106

0107-0250




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

VOLUME II

Second Amended Complaint (01/04/2019) (cont’d)

Notice of Entry of Order on Plaintiff’s Motion for Preliminary
Injunction (01/17/2019)

Notice of Entry of Order on Plaintiff’s Renewed Motion for an
Accounting Related to Defendants Las Vegas Development
Fund LLC and Robert Dziubla and for Release of Funds
(01/17/2019)

Notice of Entry of Order on Defendants” Motion to Dismiss
Plaintiff’s First Amended Complaint (01/17/2019)

Notice of Entry of Order on Plaintiff’s Motion to Disqualify C.
Keith Greer as Attorney of Record for Defendants (01/25/2019)

Notice of Entry of Disclaimer of Interest of Chicago Title
Company and Stipulation and Order for Dismissal (02/05/2019)

Defendant Las Vegas Development Fund LLC’s Motion for
Appointment of Receiver and Request for Order Shortening
Time (02/06/2019)

Declaration of Robert Dziubla in Support of Defendant Las
Vegas Development Fund LLC’s Motion for Appointment of
Receiver [redacted in district court filing] (02/06/2019)

VOLUME III

Declaration of Robert Dziubla in Support of Defendant Las
Vegas Development Fund LLC’s Motion for Appointment of
Receiver [redacted in district court filing] (02/06/2019) (cont’d)

Declaration of C. Keith Greer in Support of Defendant’s Motion
for Receivership (02/06/2019)

il

PAGES
0251-0322

0323-0327

0328-0332

0333-0337

0338-0343

0344-0350

0351-0378

0379-0500

PAGES

0501-0558

0559-0601
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Motion to Seal and/or Redact Pleadings and Exhibits to Protect
Confidential Information, Motion to Amend Paragraph 2.3 of
Protective Order, Motion for Order Shortening Time and Order
Shortening Time (02/15/2019)

Notice of Entry of Order Shortening Time (02/15/2019)
Opposition Memorandum of Defendant Las Vegas
Development Fund, LLC to Plaintiff’s Motion to Seal and/or
Redact Pleadings and Exhibits (02/19/2019)

Opposition to Defendant Las Vegas Development Fund LLC’s
Motion for Appointment of Receiver (02/22/2019)

Errata to Opposition to Defendant Las Vegas Development
Fund LLC’s Motion for Appointment of Receiver (02/22/2019)

Defendant Las Vegas Development Fund LLC’s Reply to
Plaintiff's Opposition to Defendant's Motion for Appointment of
Receiver (02/26/2019)

VOLUME 1V

Defendant Las Vegas Development Fund LLC’s Reply to
Plaintiff's Opposition to Defendant's Motion for Appointment of
Receiver (02/26/2019) (cont’d)

Supplemental Declaration of Robert W. Dziubla in Support of
Defendant LVD Fund’s Reply to Plaintiff's Opposition to
Defendant’s Motion to Appointment of Receiver (02/26/2019)

Declaration of C. Keith Greer in Support of Defendant LVD
Fund’s Reply to Plaintiff’s Opposition to Defendant’s Motion to
Appoint Receiver (02/26/2019)

Plaintiff’s Second Motion for Temporary Restraining Order and

Preliminary Injunction, Motion for Order Shortening Time, and
Order Shortening Time (03/01/19)

il

0602-0628

0629-0658

0659-0669

0670-0730

0731-0740

0741-0750

PAGES

0751-0755

0756-0761

0762-0769

0770-0836
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Defendant Las Vegas Development Fund, LLC’s Opposition to
Plaintiff’s Second Motion for Temporary Restraining Order and
Preliminary Injunction (03/19/2019)

Supplemental Declaration of Defendant Robert Dziubla in
Support of Defendant Las Vegas Development Fund, LLC’s
Opposition to Plaintiff’s Second Motion for Temporary
Restraining Order and Preliminary Injunction (03/19/2019)
Notice of Entry of Order (03/19/2019)

Errata to Supplemental Declaration of Robert Dziubla in
Support of Defendants’ Opposition to Plaintiff’s Second Motion
for Temporary Restraining Order and Preliminary Injunction
(03/20/2019)

Notice of Entry of Order (04/10/2019)

Notice of Entry of Order (04/10/2019)

Notice of Entry of Order (04/10/2019)

Notice of Entry of Order (04/10/2019)

Defendants’ Answer to Plaintiff’s Second Amended Complaint
and Counterclaim (04/23/2019)

VOLUME V

Defendants’ Answer to Plaintiff’s Second Amended Complaint
and Counterclaim (04/23/2019) (cont’d)

Notice of Entry of Order (05/16/2019)

Reporter’s Transcript of Motion (Preliminary Injunction
Hearing) (06/03/2019)

v

0837-0860

0861-0875

0876-0881

0882-0892

0893-0897
0898-0903
0904-0909
0910-0916

0917-1000

PAGES

1001-1083

1084-1089

1090-1250
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VOLUME VI

Reporter’s Transcript of Motion (Preliminary Injunction
Hearing) (06/03/2019) (cont’d)

Order Setting Settlement Conference (06/04/2019)

Acceptance of Service of Counterclaim on Counterdefendants
Front Sight Management, LLC, Ignatius Piazza, Jennifer Piazza,
VNV Dynasty Trust I and VNV Dynasty Trust II (06/14/2019)
Notice of Entry of Order (06/25/2019)

Notice of Entry of Stipulation and Order Regarding Defendants’
Judicial Foreclosure Cause of Action (06/25/2019)

Reporter’s Transcript of Preliminary Injunction Hearing
(07/22/2019)

VOLUME VII

Reporter’s Transcript of Preliminary Injunction Hearing
(07/22/2019) (cont’d)

Reporter’s Transcript of Preliminary Injunction (07/23/2019)
Business Court Order (07/23/2019)

Order Re Rule 16 Conference, Setting Civil Jury Trial, Pre-
Trial/Calendar Call and Deadlines for Motions; Discovery
Scheduling Order (08/20/2019)

Notice of Entry of Order Granting in Part and Denying in Part
Counterdefendants’ Motions to Dismiss Counterclaim
(09/13/2019)

Notice of Entry of Order Denying Plaintiff’s Motion for
Temporary Restraining Order and Preliminary Injunction related
to Investor Funds and Interest Payments (09/13/2019)

v

PAGES

1251-1313

1314-1315

1316-1317

1318-1324

1325-1330

1331-1500

PAGES

1501-1513

1514-1565

1566-1572

1573-1577

1578-1584

1585-1591
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Notice of Entry of Order Staying All Subpoenas For Documents
and Depositions which were Served on Non-Parties by Plaintiff

(09/13/2019)
Plaintiff’s Motion for Sanctions (09/17/2019)

Reporter’s Transcript of Hearing (Preliminary Injunction
Hearing) (09/20/2019)

VOLUME VIl

Reporter’s Transcript of Hearing (Preliminary Injunction
Hearing) (09/20/2019) (cont’d)

Order Scheduling Hearing (09/27/2019)

Counterdefendants VNV Dynasty Trust [ and VNV Dynasty
Trust II’s Answer to Counterclaim (09/30/2019)

Counterdefendant Dr. Ignatius Piazza’s Answer to Counterclaim

(09/30/2019)

Counterdefendant Front Sight Management LLC’s Answer to
Counterclaim (09/30/2019)

VOLUME IX

Counterdefendant Front Sight Management LLC’s Answer to
Counterclaim (09/30/2019) (cont’d)

Counterdefendant Jennifer Piazza’s Answer to Counterclaim
(09/30/2019)

Defendant EBS Impact Advisors LLC’s Opposition to
Plaintiff’s Motion for Sanctions (09/30/2019)

Declaration of Robert Dziubla in Opposition to Plaintiff’s
Motion for Sanctions (09/30/2019)

Vi

1592-1599

1600-1643

1644-1750

PAGES

1751-1930

1931-1932

1933-1957

1958-1981

1982-2000

PAGES

2001-2005

2006-2029

2030-2040

2041-2044
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Reporter’s Transcript of Motions (Defendants’ Motions to

Quash Subpoena to Wells Fargo Bank, Signature Bank, Open

Bank and Bank of Hope) (10/09/2019)

Reply to Opposition to Plaintiff’s Motion for Sanctions
(10/18/2019)

VOLUME X

Reply to Opposition to Plaintiff’s Motion for Sanctions
(10/18/2019) (cont’d)

Notice of Intent to Issue Subpoena to Lucas Horsfall, LLLP
(10/22/2019)

Notice of Intent to Issue Subpoena to Bank of America, N.A.

(10/22/2019)

Plaintiff’s Motion to Quash Subpoenas (10/29/2019)
Defendants’ Opposition to Plaintiff’s Motion to Quash
Subpoenas to Third Parties Bank of America and Lucas

Horsfall, Murphy & Pindroh, LLP (11/6/2019)

VOLUME XI

Defendants’ Opposition to Plaintiff’s Motion to Quash
Subpoenas to Third Parties Bank of America and Lucas
Horsfall, Murphy & Pindroh, LLP (11/6/2019) (cont’d)

Notice of Entry of Order Granting Defendants’ Motion to
Advance Hearing regarding Plaintiff’s Motion to Quash
Subpoenas (11/08/2019)

Reply to Opposition to Motion to Quash Subpoenas
(11/15/2019)

vii

2045-2232

2233-2250

PAGES

2251-2297

2298-2378

2379-2459

2460-2478

24779-2500

PAGES

2501-2655

2656-2660

2661-2750
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VOLUME XII

Reply to Opposition to Motion to Quash Subpoenas
(11/15/2019) (cont’d)

Notice of Entry of Order Shortening Time (11/15/2019)
Notice of Entry of Order Granting in Part and Denying in Part
Defendants’ Motions to Quash Plaintiff’s Subpoenas to Non-
Parties Empyrean West, Jay Carter and David Keller
(12/6/2019)

Notice of Entry of Order Granting Defendant’s Motions to
Quash Plaintiff’s Subpoenas to Non-Party Banks (12/6/2019)

Notice of Entry of Stipulation and Order Regarding Exhibit
(12/6/2019)

Notice of Entry of Order Denying Plaintiff’s Motion to Quash
Subpoenas to Plaintiff’s Bank and Accountant (12/6/2019)

Notice of Entry of Order Shortening Time (12/11/2019)
Notice of Entry of Order (12/18/2019)
Notice of Entry of Stipulation and Order (12/18/2019)

Notice of Entry of Order Denying Plaintiff’s Motion to Quash

Subpoenas to Morales Construction, Top Rank Builders and All

American Concrete and Masonry (12/19/2019)

Notice of Entry of Order Denying Plaintiff’s Motion for
Sanctions Related to Defendant EB5IA’s Accounting Records
(12/19/2019)

Notice of Entry of Order Denying Plaintiff’s Motion to Stay
Enforcement of Order Denying Plaintiff’s Motion to Quash

Subpoenas to Bank of America and Lucas Horsfall (01/02/2020)

viii

PAGES

2751-2776

2777-2785

2786-2793

2794-2800

2801-2816

2817-2822

2823-2836
2837-2840
2841-2846

2847-2853

2854-2860

2861-2866
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Notice of Entry of Order (01/17/2020)
Statement of Undisputed Facts (01/17/2020)

VOLUME XIII

Statement of Undisputed Facts (01/17/2020) (cont’d)

Notice of Entry of Findings of Fact, Conclusions of Law, and
Order Denying Defendant Las Vegas Development Fund LLC’s
Motion to Dissolve Temporary Restraining Order and to
Appoint a Receiver (01/23/2020)

Notice of Entry of Order on Status Check Regarding Discovery
Responses/Plaintiff’s Motion to Compel (01/23/2020)

Motion for Summary Judgment as to the Counterclaims Against
VNV Dynasty Trust I and VNV Dynasty Trust 11 (01/23/2020)

Motion for Summary Judgment as to the Counterclaims Against
Jennifer Piazza (01/23/2020)

Defendant and Counter Claimant LVDF’s Objections to
Plaintiff and Counter Defendant’s Statement of Undisputed
Facts (02/03/2020)

Defendant and Counterclaimant LVD Fund’s Opposition to
Counterdefendant Jennifer Piazza’s Motion for Summary
Judgment [redacted in district court filing] (02/03/2020)

Defendant and Counterclaimant LVD Fund’s Opposition to
VNV Dynasty Trust I and VNV Dynasty Trust II’s Motion for
Summary Judgment [redacted in district court filing]
(02/03/2020)

X

2867-2874
2875-3000
PAGES
3001-3080

3081-3091

3092-3095

3096-3143

3144-3166

3167-3222

3223-3239

3240-3250
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VOLUME X1V

Defendant and Counterclaimant LVD Fund’s Opposition to
VNV Dynasty Trust I and VNV Dynasty Trust II’s Motion for
Summary Judgment [redacted in district court filing]
(02/03/2020) (cont’d)

Declaration of C. Keith Greer in Support of Defendant and
Counterclaimants’ Oppositions to Jennifer Piazza and the VNV
Dynasty Trust I and II Motions for Summary Judgment
(02/03/2020)

Notice of Entry of Order (02/07/2020)

Motion to Seal and/or Redact Portions of Defendants’
Oppositions to Jennifer Piazza and the VNV Trusts’ Motions for
Summary Judgment to Protect Confidential Financial
Information, Motion for Order Shortening Time and Order
Shortening Time (02/11/2020)

Notice of Entry of Order Shortening Time (02/11/2020)

Defendant Las Vegas Development Fund LLC’s Opposition to
Motion to Seal and/or Redact portions of Defendants’
Oppositions to Jennifer Piazza and the NVN Trusts” Motions for
Summary Judgment to Protect Confidential Financial
Information (02/14/2020)

Notice of Entry of Order Regarding February 5, 2020 Status
Check (02/19/2020)

Notice of Entry of Stipulation and Order Resetting Hearings and
Briefing Schedule (02/25/2020)

Response to Defendant LVDF’s Objections to Statement of
Undisputed Facts and Countermotion to Strike (02/28/2020)

Notice of Entry of Order (03/02/2020)

PAGES

3251-3256

3257-3326

3327-3330

3331-3348

3349-3368

3369-3380

3381-3385

3386-3391

3392-3411

3412-3416




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Notice of Entry of Order (03/03/2020)

Notice of Entry of Order (03/12/2020)

Notice of Entry of Order (04/01/2020)

Notice of Entry of Order (04/01/2020)

Defendant and Counterclaimant Las Vegas Development Fund,
LLC’s Notice of Motion and Motion for Leave to Amend the
Countercomplaint [redacted in district court filing]

(04/03/2020)

VOLUME XV

Defendant and Counterclaimant Las Vegas Development Fund,
LLC’s Notice of Motion and Motion for Leave to Amend the
Countercomplaint [redacted in district court filing]
(04/03/2020) (cont’d)

Declaration of C. Keith Greer in Support of Las Vegas
Development Fund, LLC’s Motion for Leave to Amend the
Countercomplaint (04/04/2020)

Opposition to Motion for Leave to Amend Counterclaim
(04/17/2020)

Notice of Entry of Stipulation and Order to Replace Exhibit “A”

to Defendant’s Motion for Leave to Amend the

Countercomplaint [redacted in district court filing]
(04/20/2020)

VOLUME XVI

Notice of Entry of Stipulation and Order to Replace Exhibit “A”

to Defendant’s Motion for Leave to Amend the
Countercomplaint [redacted in district court filing]
(04/20/2020) (cont’d)

X1

3417-3421
3422-3429
3430-3436
3437-3441

3442-3500

PAGES

3501-3640

3641-3645

3646-3692

3693-3750

PAGES

3751-3891
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Notice of Entry of Order (04/28/2020)

Reply in Support of Defendant and Counterclaimant Las Vegas
Development Fund, LLC’s Motion for Leave to Amend the
Counterclaim [redacted in district court filing] (04/29/2020)

VOLUME XVII

Reply in Support of Defendant and Counterclaimant Las Vegas
Development Fund, LLC’s Motion for Leave to Amend the
Counterclaim [redacted in district court filing] (04/29/2020)
(cont’d)

Defendant Las Vegas Development Fund, LLC’s Motion for
Clarification on Order Shortening Time (05/01/2020)

Opposition to Defendant Las Vegas Development Fund LLC’s
Motion for Clarification on Order Shortening Time
(05/11/2020)

Notice of Entry of Stipulation and Order to Extend Discovery
Deadlines and Continue Trial (Second Request) (05/13/2020)

Amended Order Setting Jury Trial (05/13/2020)

Notice of Entry of Order Granting Las Vegas Development
Fund, LLC’s Motion to Compel Production of Documents or, in
the Alternative, Motion for Preliminary Injunction to Address
Front Sight’s Continuing Violation of Section 5.10 of the
Construction Loan Agreement and Request for Limited Relief
From the Protective Order (05/18/2020)

Notice of Entry of Order Granting Defendant and
Counterclaimant Las Vegas Development Fund, LLC’s Notice
of Motion and Motion for Leave to Amend the
Countercomplaint (06/04/2020)

Xii

3892-3896

3897-4000

PAGES

4001-4006

4007-4016

4017-4045

4046-4056

4057-4061

4062-4067

4068-4072
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Defendants’ Answer to Plaintiff’s Second Amended Complaint;
and First Amended Counterclaim /redacted in district court

filing] (06/04/2020)

VOLUME XVIII

Defendants’ Answer to Plaintiff’s Second Amended Complaint;
and First Amended Counterclaim [redacted in district court
filing] (06/04/2020) (cont’d)

Notice of Entry of Order Granting Defendant Las Vegas
Development Fund, LLC’s Motion for Clarification on Order
Shortening Time (06/05/2020)

Notice of Entry of Findings of Fact, Conclusions of Law and
Order Denying Plaintiff Front Sight Management, LLC’s
Motion to Extinguish LVDEF’s Deed of Trust, or Alternatively to

Grant Senior Debt Lender Romspen a First Lien Position, and
Motion to Deposit Funds Pursuant to NRCP 67 (06/08/2020)

Notice of Entry of Order Denying Plaintiff’s Motion to Quash
Subpoenas to Summit Financial Group and US Capital Partners,
Inc. (06/08/2020)

Notice of Entry of Order Denying Counter Defendants VNV
Dynasty Trust I and VNV Dynasty Trust II’s Motion for
Summary Judgment (06/08/2020)

Notice of Entry of Order Denying Counter Defendant Jennifer
Piazza’s Motion for Summary Judgment (06/08/2020)

Notice of Entry of Order Shortening Time (06/12/2020)
Affidavit of Service — Michael G. Meacher (06/16/2020)
Affidavit of Service — Top Rank Builders Inc. (06/16/2020)

Affidavit of Service — All American Concrete & Masonry Inc.
(06/16/2020)

xiii

4073-4250

PAGES

4251-4262

4263-4268

4269-4275

4276-4281

4282-4287

4288-4293

4294-4305
4306-4308
4309-4311

4312-4314
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Affidavit of Service — Morales Construction, Inc. (06/16/2020)

Notice of Entry of Order Denying Front Sight Management
LLC’s Motion for Partial Summary Judgment With Findings of
Fact and Conclusions of Law (06/22/2020)

Notice of Entry of Order Granting in Part Motion for Sanctions
and/or to Compel Actual Responses to Plaintiff’s First Sets of
Interrogatories to Defendants (06/22/2020)

Notice of Entry of Findings of Fact and Conclusions of Law and
Order Granting In Part and Denying In Part Defendants’ Motion
for Protective Order Regarding Discovery of Consultants and
Individual Investors Confidential Information (07/06/2020)

Notice of Entry of Order Denying Without Prejudice Plaintiff's
Motion for Sanctions for Violation of Court Orders Related to
Defendants Responses to Plaintiffs Requests for Production of

Documents to Defendants (07/06/2020)
Notice of Entry of Order Granting Defendants’ Motion for
Protective Order Regarding the Defendants’ Private Financial

Information (07/10/2020)

Acceptance of Service on Behalf of Efrain Rene Morales-
Moreno (07/23/2020)

Counterdefendant Jennifer Piazza’s Answer to First Amended
Counterclaim (08/21/2020)

Minutes of the Court (08/26/2020)

Notice of Entry of Stipulation and Order to Extend Discovery
Deadlines (09/02/2020)

X1iv

4315-4317

4318-4327

4328-4333

4334-4342

4343-4349

4350-4356

4357-4359

4360-4386

4387-4389

4390-4403
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ALPHABETICAL INDEX

Acceptance of Service of Counterclaim on
Counterdefendants Front Sight Management, LLC,
Ignatius Piazza, Jennifer Piazza, VNV Dynasty Trust
[ and VNV Dynasty Trust II (06/14/2019)

Acceptance of Service on Behalf of Efrain Rene
Morales-Moreno (07/23/2020)

Affidavit of Service on Chicago Title Company
(10/22/2018)

Affidavit of Service on EB5 Impact Advisors LLC
(10/17/2018)

Affidavit of Service on EB5 Impact Capital Regional
Center LLC (10/18/2018)

Affidavit of Service on Las Vegas Development
Fund LLC (10/18/2018)

Affidavit of Service on Linda Stanwood
(10/17/2018)

Affidavit of Service on Robert W. Dziubla
(10/17/2018)

Affidavit of Service — All American Concrete &
Masonry Inc. (06/16/2020)

Affidavit of Service — Michael G. Meacher
(06/16/2020)

Affidavit of Service — Morales Construction, Inc.
(06/16/2020)

XV

Volume(s)

VI

XVIII

XVIII

XVIII

XVIII

Pages

1316-1317

4357-4359

0063

0060

0061

0062

0059

0058

4312-4314

4306-4308

4315-4317
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Affidavit of Service — Top Rank Builders Inc.
(06/16/2020)

Amended Complaint (10/04/2018)

Amended Order Setting Jury Trial (05/13/2020)
Business Court Order (07/23/2019)

Complaint (09/14/2018)

Counterdefendant Dr. Ignatius Piazza’s Answer to
Counterclaim (09/30/2019)

Counterdefendant Front Sight Management LLC’s
Answer to Counterclaim (09/30/2019)

Counterdefendant Jennifer Piazza’s Answer to
Counterclaim (09/30/2019)

Counterdefendant Jennifer Piazza’s Answer to First
Amended Counterclaim (08/21/2020)

Counterdefendants VNV Dynasty Trust [ and VNV
Dynasty Trust II’s Answer to Counterclaim
(09/30/2019)

Declaration of C. Keith Greer in Support of
Defendant and Counterclaimants’ Oppositions to
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43 INTENTIONALLY OMITTED.

4.4  Other Taxes. Utilities and Liens, (a) Grantor shall pay or cause 10 be paid, when
and as due, all real and personal property {axes, assessments, water rates; dues, charges, fines and
impositions of every nature whatsoever imposed, levied of assessed or to be imposed, fevied or
assessed npon or against the Property or any part thereof, or upon the interest 6f Lender in the
Property; as well as all income taxes, assessments and other govermnental charges lanfully levied
and imposed by the Umted States of America or any state, county, municipality, assessment
district, 6r other taxing authority upon Graster or in respect of the Property or any part thereof, or
any ¢harge which, if unpaid, might become z lien of charge upon the Property prior to or egual 1o
the Lien of this Deed of Trust for any amourits secured hereby or would have priority or equalily
with this Deed of Trust in distribution of the procexds of any foreclosure sale of the Property or
any part thereof; provided, hewevet, Grantor shall have the right to comtest any such taxes,
asséssments, rates, dues, charges, fine or impositions if the execution or other snforcement of any
lien ot charge upon the Property is and continues o be effectively stayed or bonded in & manner
satisfactory to Lender, the validity and amount of such taxes, assessments, rates, dues, charges,
fines or impositions are being actively contested in good faith ‘and by appropriate lawdful
proceedings and such liens or charges do not, in the aggregate, materially detract from the value
of the Property or materiaily impair the use thereof and the operation of Granter’s business.

(6}  Grantor shall prompily pay or cauvse 10 be paid all charges by untility
companies, whether public or private, for cléctricity, gas, water, sewer and other uiilities.

(e} Grantor shall promptly pay or cause to bé paid and will not suffer any
mechanios, laborer’s, statutory or other lien ‘which might or could be prior to or equal to
the lien of this Deed of Trust 10 be created or 10 remain outstanding upon any of the:
Property; provided, bowever, such a lien may be filed against the Property if the execution
or other enforcement of any such hien is and continues to be effectively stayed or bonded
in & manner satisfactory to Lender for the full amount thereof, the validity and amount o
‘the lien secured thereby are being actively contésted in good faith and by appropriate lawful
proceedings and such liens do not, in the aggregate, materially detact from the value of
the Property or materially impair the use thereof and the operation of Grantor’s business.

4.5 Reimbursement. Grantor agrees that if it shall fail to pay or cause to be paid when
due any tax, assessment or charge levied or asscssed against fhe Property, any utility charge,
whether public or private, or any insurance premiuvm, or if it shall fll to procure the insurance
coverage and the delivery of the insurance cectificates required hereunder, or if it shall fail to pay
any other charge or fee required hereundet, then Lender, at its option and in addition to any other
rights or rémedies set forth herein, may {but shall have no obligation o) pay er procwe the same.
Grantor shall reimburse Lender upon demand for any surns of money paid By Lender pursuant to
this Section 4.5, together with interest on each such payment at the rate set forih in the Note, .All
sach sums so expended by Lender, and the interest thereon, shall become part of the secured
indebtedness.

4.6  Furtber Assurances. Grantor agrees 16 execute and deliver to Lender, concumently
with the execution of this Deed of Trust anid upon the request of Lender from time to time hereatter,

BA Fremanre by A28 RERTIORE 2
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all financing statements, control agreements and other documenis requited to perfect.and maintain
the security inlerests crested hereby.

47  Fécs.and Expenses. Grantor shall pay or reimburse Lender and Trustee for all
reasonable attorneys” fees, costs and cxpenses incurred. by Lender or the Trustee i any action,
legal proceeding or dispute of any kind which atfects the Loan, the inferest created herein, the
Property or the Colliateral, including but not Hmited to, any foreclosure of this Deed of Trust,
enforcement of payment of the Note and other secured indebledness, any condemination action
involving the Property, any bankruptcy proceeding or any action fo protect the security hereof or
o enforce Lender’s rights and remeidies hereunder.- Any such amnounts paid by Lender or Trustee
shall be due and payable upon demand and shall become part of the secured indebtedness.

4,8  Maintenance of Property. Grantor shall mainlain the Property in good condition
and repair, reasonabie wear and tear excepted.

49  Compliance with Applicable Laws. Granior shall comply with all applicable laws
including, without limitaiion, all laws _ap.plica:ble'to the use of the Property; provided, however,
that Grantor shall have the ability to contest any alleged failure to conform to or comply with such
imws 50 long as such obligations shall be contested by appropriate proceedings pursued.in pood
fajth and any penaities or other adverse effect of its nonperformance shall be stayed or otherwise
not in cffeer. Grantor will do, or cause to be done, ail such things as may be reguired by law in
order fully to protect the security and all rights of Lender nuder this Deed of Trust. Grantor shall
not cause or permit the ten of this Deed of Trust 10 be impaired In any way.

4,10 Inspection. Grantor shall permit Lender, of its agents, at any and all reasonable
fimes, fo enter and pass through ot over the Property for the purpose of appraising, inspecting or
evahuating the same at Lender’s cost and expense, provided that any such appraisal, inspection or
evaluation does not unreasonably interfere with or adversely affect Grantor’s operations and shall
otherwise be in accordance with the provisions of Section 3.3 of the Loan Agreement.

411 Relcases and Waivers. Grantor agrees that no release by Lender of any of Grantor’s
successors in title from liability on the secured indebtedness, no elease by Lender of any portion
of the Property or the Collateral, no subordination of lien, no forbearanice on the part of Lender to
collect on the secured indebtedness.or any. part thereof, no wasver of any right granted or remedy
available to Lender; and no action taken or not-taken by Lender shall in any way diminish Orantor’s
obligation to Lender or have the effect of releasing Grantor, or any successor 1o Grantor, from fuil
responsibility to Lender for the complete discharge of esch and every of Granlor's obligations

hercunder or under the Note, any other Loan Document or any nlher secured indebtednsss,

4.12 Insurance. Granior shall, at all times unul the Note &nd all other sums due from
Grantor fo. Lender have been fully repaid, maintain, or cause 10 be mainiained, in full force and
effect (and shall furnish to Lender copies of), property inswrance, liability insurance and workers
compensation insurdnce that are: consistent with policies issued from a reputable carmer in
Southern Nevada for businesses such as that operated by Borrower. Borrower shall not take any
action that would void or otherwise impair any coverages required hereby er thal would resultin
any deniat or Bimitation of such coverages.
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4.13 Condemnation. In the event that any or all of the Property shall be condermned and
1aken under the power of eminent domain, Grantor shall give immediate written notice 1o Lender
annd Lender shall have the right to receive and collect all damages awarded by reason of such
taking, and the right 10 such damages hercby is assigned to Lender who shail have the discretion
to-apply the amount so received, or any part thercof, o the indebredness secured hereby and if
payable in installments, applicd in the inverse order of maturity of such installthents, or 10 any
aiteration, repair or restoration of the Property by-Grantor,

4.14 Condemnation and Insurance Proceeds.

(@)  Assignment to Lender. The proceeds of any award or claim for damages,

direct or consequential, in connection with any condemmnation or other takin of ot damage
_ _ ¥ . _ ge

or jury to the Property, or any part of it, or for conveyance in liew of condemnation, are
assigned to and Shall be paid to Lender, who shal} hold thers in a non-interesi-bearing
general account regardiess of whether Lender’s seeutity ivimpaired. All causes of action,
whether accrued before or after the date of this Deed of Trust, of al} tvpes for damages or
injury to the Property or any part of it, or in connection with any transaction financed by
funds lent to. Grantor by Lender and secured by this Deed of Trust, or in connection with
or affecting the Property or any part of ity including, without lirnitation, causes of action
arising in tort or contract or in equily, are assigned 1o Lender as additional security, and the
proceeds shall be paid to Lender. Lender, atits option may appear in and prosecute in its
own pame any action or proceeding fo enforee any such cause of action and may make any
compromis¢ or scttlement of such action. Grantor shall notify Lender in wiiting
immediately on oblaining knowledge of any casualty damage to the Propecty or demage in
any other manner in cxcess of T en Thousdand Dollars ($10,000) or knowledge of the
institution of any proceeding rélating to condemnation or other taking of or damage or
injury to all or any portion of the Property. Lender, in its sole and absolute discretion, may
participaie in any such proccedings and may join Grantor in adjusting any loss covered by
insurance. Granlor covenants and agrees with Lender, at ‘Lender’s request, to make,
execute and deliver at Grantor’s éxgense, any and all assignments and other instruments
sufficient for the purpose.of assigning the aforeseid award or awards, causes of action, or
claims of damages or proceeds fo Lender free, clear, and discharged of any and all
epcumbrances of any kind or nature;

(b} lhsuranice Paymenis. All compensation, awards. proceeds, damages,
claims, insurance recoveries, righis of action, and payments that Grantor may receive Of to
which Lender may become entitled with respect to the Property if any damage or injury
oceis to the Property, other than by a partial condemnation or other partial taking of the
Property, shal] be paid over to Lender and shall be applied first toward reimbursement of
all costs and expenses of Lender in connection with their recovery and dishursement, and
shall then be applied as follows.

(i)  Lender shall consent to the application of such payments to the
restoration of the Property sa damaged only if Grantor has met all the following
conditions a breach of one of which shali constitute a defaulr under this Deed of
Trust, the Noie, and any other Loan Documents): (1) no Event of Default exists
under any of the terms, covenants, and conditions of the Loan Documents; (2) all
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then-existing Leases affected in any way by such damage will continue in full foree
and effect; (3) the insurance or award proceeds, plus any sums that Granior may
contribute Tor such purpese, shall be sufficient to fully restore and rebuild the
Property under then current Government Requirements (defined below); and (4} all
restoration of the Improvements so damaged or destroyed shell be made with
reasonable promptness and shall be of a value at least equal to the value of the
Improvements so damaged or. destroyed before any such damage or destruction; or

(i)  Iffewer than all conditions (1) throvgh (4) in Section 4.14(b)¥1) are
satisfied, then such payments shall be applied in the sole and absotute discretion of
Lender (1710 the payment or prepayment with any applicable prepayment
premium, of any seoured indebtedness in such order as Lender may detenning, or
(2} 10 the weimbwsement of Grantor's expenses incurred in the rebuilding and
restoration of the Property. 1€ Lender elects under this Sgction 4.14(b)(3) fo make
any funds avaitable to restore the Propeity, then all of conditions Section 4.14(b)(1)
shall apply, except for such conditions that Lender, in ifs sole and absolute
discretion, may waive.

Gif)  “Governmental Requitenenits” shall mean any and all laws, stahues,
codes, ordinances, regulations, enactments, decrees, judgments and orders of any
Goveraroental Autbority..

{(v)  Material Loss Not Covered. if any material part of the Property is
damaged or destroved and the loss, measured by the replacernent cost of the
Improvemenis according to then-current  Goverament Reguirements, 18 not
adequately covered by insurance proceeds collested or in the process of collection,
Grantor shall deposit with Lender, within ten (10} days afier Lender's request, the
amount of the loss not so covered.

(¢) Totat Condemnai Pavments. AH compensation, awards, procesds,
damages, claims, insurance recoveries, rights of action, and payments the Grantor may

receive ar to.which Grantor may become entitled “with respect 1o the Property in the event
of & wtal condemnation or other total taking of the Property shall be paid over to Lender
and shall be applied first to reimbursement of ail Lender’s costs and expenses in connection
with their recovery, and shall then be applied to the payment of any indebtedness secured
hereby by such.order as Lender may determine, until the secured indebtedness has been
paid and satisfied in full. Any surplus remaining after payment and-satisfaction of the
indebtedness secured by this Deed of Trust shall be paid to (Girantor as its interest may then
appear.

(d) ._}?Lrti al Con‘dg@;&g&ja}g‘ ments, All compensation, awards, proceeds,
darmnages. claims, insurance recoveries, righis of action and payments {“funds™) that
Grantor may receive or to which Grantor may becoine entitled with respect to the Property
in the event ofa partial condémnation or other partial waking of the Property, uniess Grantor
and Lender otherwise ggrec in writing, shall be divided into two portions, one equal o the
principal balance of the Ndte at the time of receipt of such funds and the other equal to the
amount by which such funds exceed the principal balance of the Note at the lime of receipt

—
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of such funds. The first such portion shall be applied to the indebtedness secured hereby,
whether- 6r not then due, including but ot limited to principal, actrued interest, and
advances and in such order or combination as Lender may determine, with the balance of
the funds paid to Granior, Any dispute as to the fair market value of the. Property shiall be
settled by arbitrazion in accordance with {he Real Bstate Valuation Arbitration Rules of the
Amencan Arbitration Assochation.

(e)  No Curs of Waiver of Default Any application of such amounts or any
‘portion of it to any secured indebtedness shall not beconstrued (o cure oy waive any Fvent
of Default or notice of default under this Deed of Trust or invalidate any act done under
any such default or notice.

4.15 Useof Propedy. (2) Grantor shalt use or permit the Property w be used solely for
the purposé of operating the Front Sight Firearms Training Institute and the Front Sight Resort and
Vacatjon Club complex, and Grantor shall not use ot permit the use of the Property for any other
principal use without Lendes’s prior writien consent. Grantor shall not use or permit the use of the
Property or any part thereof for any other purpose whichinithe reasoneble opinion of Lender wonld
adversely affect the then value-or character of the Property or any part thereof.

(t) Grantor shall not suffer or pénmit the Property or any pertion thereof to be
used by the public, as such, without rastriction or in:such manner as might reasenably tend

1o impaiz Grantor’s title 1o the Property or any ortion thereof, of in such manner as might,
. e Frop p

réasonably make possible a clain or claims of adverse usage or adverse possession by the
public, as such, or of implied dedication of the Property or any portion thersof,

4.16 Taxes on Note and Deed of Trust. Grantor shall promptly pay all income, {ranchise
and other taxes owing by Grautor and any stamp, documentary, recordation and transfer {axes or
other 1axes {unless such payment by Grantor is prohibited by law) which may be required to be
paid with respect to the Note, this Deed of Trust of any other instrument evidencing or securing
any of the secured indebtedness. Inthe event of the enactment after this date of any law of any
Gavernmental Authority applicable to Lender, the Note, the Property or this Degd of Trust
deducting from the value of ‘property for the purpose of taxation any lien or security interest
thereon, or imposing upon Lender the'payment of the whole or any part of the taxes or assessments
ar charges or liens herein required o be paid by Grantor, or changing in any way the laws relating
1o the taxation of deeds of trustof morigages or security agreements or debis secured by deedsof
frust o mortgages or security agreements or the interest of the mortgagee or secured party in the
property covered thereby, or the manner of collection of such taxes, so as to affaet this Deed of
Trust or the indebtedness secured hereby or Lender, then, and in any such event, Grantor, upon
demand by Lender, shall pay such taxes, assessiments, charpes or liens, or reimburse Lender
therefore,

417 Authedzation 1o File: Financing. Stalements, Power of Altomey, Gramtor hereby
authorizes Lender at any time and from fizne to time fo file and suthenticale any initial financing
slatements. amendments thereto and cont nuation statements with or without signature of Grantor
as authorized by applicable law, as applicable to all 6r any part'of the Collateral. For purposes of

such filings, Grantor agrees to furmsh any information requested by Lender promptly upon
Lender’s reguest. Grantor also ratifics its authorization for Lender to have filed any initial
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financing statements, amendments thereto or conlinuation statements, if filed prior {o the date of
this Deed of Trust. Grantor hereby irevocably constitutes and appoints Leader and any officer or
agent of Lender, with full power of substitution, as its true and lawlul agtorneys-in-fact with fuil
irrevocable power and authority in the place and the stead of Grantor or in the same of Grantor 10
executein the name of Grantor or authenticate any such documents and otherwise to carry out the
purposes of this Section 4.17, to the-extent rhat the authorization above by Grantor is not sufficient.
To the extent-permitted by law, Grantor hereby ratifies all acts said attomsys-in-fact have Jawfully
done i the past or shall lawfully do or cause lo be done in the future by virtue hereof, This power
of attorney is a power coupled with an interest and shall be irrevocable.

4.1% INTENTIONALLY OMITTED.

4.19  Indemnification. (s) GRANTOR SHALL INDEMNIFY AND HOLD
HARMLESS LENDER AND TRUSTEE FROM AND AGAINST, AND REMBURSE THEM
ON DEMAND FOR, ANY AND ALL INDEMNIFIED MATTERS (AS HEREINAFTER
DEFINED), IN ALL CASES WHETHER OR NOT CAUSED BY OR ARISING, IN WHOLE
OR TN PART, OUT OF THE COMPARATIVE, CONTRIBUTORY OR SOLE NEGLIGENCE
OF LENDER OR TRUSTEE. FOR PURPOSES OF THIS SECTION 4.1, THE TERMS
“ ENDER” AND “TRUSIEE" SBALL INCLUDE THE DIRECTORS, OFFICERS,
PARTNERS, EMPLOYEES AND AGENTS OF LENDER AND TRUSTEE, RESPECTIVELY,
AND ANY PERSONS OWNED OR CONTROLLED BY, OWNING OR CONTROLLING, OR
NDER COMMON CONTROL OR AFFILIATED WITH LENDER OR TRUSTEE,
RESPECTIVELY. WITHOUT LIMIIATION, THE TFOREGOING INDEMNITIES SHALL
APPLY TO EACH INDEMNIFIED PERSON WITH RESPECT TO MATTERS WHICH ™
WHOLE OR IN PART ARE CAUSED BY OR ARISE OUT OF THE NEGHLIGENCE OF SUCH
(AND/OR ANY OTHER) INDEMNIFIED PERSON. HOWEVER, SUCH INDEMNITIES
SHALL NOT APPLY TO A PARTICULAR INDEMNIFIED PERSON TO THE EXTENT
YHAT THE SUBIECT OF THE INDEMNIFICATION 1§ CAUSED BY OR ARISES QUT OF
THE GROSS NEGLIGENCE OR WILLFUL MISCONDUCT OF THAT INDEMNIFIED
PERSON. ANY AMOUNT TO BE PAID UNDER THIS SECTION 4,19 BY GRANTOR TO
{ENDER AND/OR TRUSTEE SHALL BE A DEMAND OBLICATION OWING BY
GRANTOR (WHICH GRANTOR HEREBY PROMISES TO PAY) TO LENDER AND/OR
TRUSTEE PURSUANT TO THIS DEED OF TRUST. NOTHING IN THIS SECTION 4.9,
BLSEWHERE IN THIS DEED OF TRUST OR IN ANY OTHER LOAN DOCUMENT SHALL
LIMIT OR IMPAIR ANY RIGHTS OR REMEDIES OF LENDER AND/OR TRUSTEE
(INCLUDING WITHOUT LIMITATION ANY RIGHTS OF CONTRIBUTION OR
INDEMNIFICATION) AGAINST GRANTOR OR ANY OTHER PERSON UNDER ANY
OTHER PROVISION OF THIS DEED OF TRUST, ANY OTHER LOAN DOCUMENT, ANY
OTHER AGREEMENT OR ANY APPLICABLE FEDERAL, STATE OR LOCAL LAW,
STATUTE, ORDINANCE, CODE, RULE, REGULATION, LICENSE, PERMIT, ORDER OR
DECREE.

(bY  As used hersgin, the letm “Indemnified Matters”™ means any and al} claims,
demands, liabilities (ncluding sirict liability), losses,. damages (ineluding consequential
damages), causes of action, judgments, penalties, fines, costs and expenscs {including
without limitation, reasonable fees and expenses of attorneys and other professional
consnltants 2nd experts, and of the investgation and defense of any claim, whether or pot
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such claim is ultimately defeated; and the settlement of any claim or judgment including
alt value paid or given in settlement) of every kind, known or unknown, foresecable or
unforeseeable, which may be imposed upon, assexied apainst or incurred or paid by Lender.
and/or Trastee at any thne and {rom time to time, whenever imposed, asserted or incurred,
because of. resulting from, in connection with, or arising out of any irapsaction, act
omission, event or circumstance in any way connected with the Property or with this Deed
of Trust or any other Loan Document, including buf not limiled to any bodily imury or
death or property damage oCcuITing in Of upon oF inthe vicinity of the Property throogh
any cause whaisoever af anly lime on o1 befose the Release Date (ds hereinafter defined),
any, act performed or omitied o be performed herewnder or tnder any other Loan

Document, any breach by Grantor of any representation, warranly, covenan!, agreement or

condition comtained in this Deed of Trust or in any other Loat Docurnent or any Event of
Default, except to the extent caused by the gross neglilgence or intentional miseenduct of
Lender, its agenis, employees and/or representatives. The tern “Release Date” as used
herein ineans the earlier of the following two dates: (i) the daté on which the indebtedness
and obligations secured hereby have been paid and performed in full and this Deed of Trust:

has been fully reconveyed and released, or @i) the date on which the lien of this Deed of

Trust is folly and finally foreclosed ot a conveyance by deed in Heu of such foreclosure is
fully and finally effective, and possession of the Property has been given to the purchaser
or grantee free of ocoupancy and claims 1o oceupancy by Grantor and Grantor’s heirs,
devisees, representatives, sucGessars and assigns; provided, that if such payment,
pc_rfcrma’ncc; release, foreclosure or conveyance is challenged, in bankruptey procecdings
or othierwise, then the Release Date chall he deemed not 1o have ocourred ntil such
challenge 1s rejected, dismissed or withdrawn with prejudice, The indemmities in this
‘Section 4.19 shall not tenminate upon the Release Date or. upon the release, foreclosure or
other termination of this Déed of Trust but will survive the Release Date, forsciosure of
this Desd of Trust or conveyance in licu of foreclosurs, the repayment of the secured
adebtedness, the discharge and relemse of this Deed of Trust and the other Loen
Documents, #ny bankruptcy or other debtor telief proceeding, and any other event
whatsoever,

420 Payment of Costs. Grantor shall (a) pay all reasonable legal fees incurred by Lender
in connection with the preparation of the Loap Documents (including any amendments thereto ar
consents, releases, or waivers granted thereunder); (b) reimburse {.ender, promptiy upon demand,
for all amounts expended, advanced, or incurred by Lender to satisfy any obiigation of Grantor
under the Loan Documents, which amounts shall include all court costs, reasonable attorneys’ fees
(including, without timitation, for trial, appeal, or other proceedings), fees of auditors and
accountants and other investigation expenses reasonably incurred by Lender in connection with
any suich matters; and (c) pay any and all other costs and expenses of performing or complying
with any and all of the obligations under the Note, this Deed of Trust and under the other Loan
Documents. All of the foregoing listed fees, costs and expenses are sollectively called herein, the
“Expenses.” Bxeépt to the extent that the Expenses art included within the definition. of
“windebtedness secured hereby,” the paymest of such Expenses shall not be credited, in any way
and to any extent, against any instaliment on or portion of the indebtedness secured hereby,
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ARTICLE V-
Negative Covenants

‘Granfor covenants to Lender as follows:

51  Liens. Grantor shall novat any time create, incur, assume or permit 1o existany lien
or encuinbrance on or against the Property or agree to become liable 16 do so, except for (aythe
Parmitted Encumbrances, (b} the liens and security interests evidenced by this Deed of Trust,
(c) statutory Hens for teal estate taxes and assessments on the Property wihich are not yet
delinquent, {d) other licns and security interests (if any) in favor of Lender, and (€) the matlers set
forth in Schedule B of the final mortgagee.title policy insuring this Deed of Trust as approved by
Lender.,

5.2 Indebledness, With respect to the Property, Grantor shall not at any time, create,
incur, assume or suffer 1o exist any indebtednéss, cxcept (&) the indebledness wider the Permitted
Bocumbrances, (b) indebtedness under the Note or any other Loan Document or any other
document, instnument or agréement between Grantor and Lender, and {¢) current accounts payabie,
acotued expenses and other expenses arising out of ttansactions {other than borrowing) in the
ordinary coirse of busingss.

5.3  Guaranties and Contingent Liabilities, Grautor shall not at any time directly or
indirectly become or be lisble in respect of any guaranty or contingent ablization, or assume,
guarantee, become surety for, endorse or otherwise agree, become or remain directly or
contingently Hable upon or with respect to-any obligation or liability of any person or entity {other
than Grantor), except (i) by endorsement of ‘negotiable instruments for deposit ot collection or
similar transactions in the ordinary course of business, or (ii} by indemnity agreements given by
Grantor to a title Insurance company or a bonding company in connection with any project being
constructed or sold by Grantor, including the Project.

54  Loaps and Invespnems Grantor shall not at any time make or suffer to remain
outstanding any loan or advance io, or purchase, acquite, Or own any stagk, bonds, notes or
securities of, or any partesship inlerest (whether general or Hmited} in, or any other interest in, or
make any capital contribution or loan to, any person o3 entity {other than Grantor), or agsee,

becosme or remain lable to do any of the foregoing.

55  INTENTIONALLY OMITTED.

56  Self-Dealing, Grantor shall net enter into or carry out any transaction {inchding,
without limitation, purchasing property or services from or selling property o services to) with
any Affiliate {(as hereinafter defined) except {a) officers, managers, members, employées and
affitiates of Grastor may render services o Grantor lor compensation at the same rates generally
paid by companies engaged in the same or similar businesses for the same or similar services; and
(b) Grantor may enter into and sarry out other tansactions with A ffiliates if in the ofdinary coutse
of bissiness, pursuant to-the reasonable requirements of Grantor’s business upon iesns thatare fair
end reasonable and no less favorable to Grantor than Grautor wotild obtain in & comparable arin’s-
length transaction. “Affiliate™ means, with respect to any individuel or entity {cach, a “Person™),

ancther Person that directly, or indirestly through one or mere imermedianes, Conols or is
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Conirolled by or is under common Control with the Person specified. “Centrol” means the
possession, directly of indirectly, of the power 10 direct or cause the direction of the management
or policies of a Person, whether through the ability {0 exercise voting power, by contract or
otherwise, “Contislling” or “Cantyofled” have meanings correlative thereto.

57  Dispesition of Property. Fxcept in connection with the obligations with respect o
the Senjor Debt and related agreements, Grantor shall not (a) sell, convey, pledge, assign, lease,
shandon or otherwise trausfer of dispose of, voluntarlly or involuntaily (any of the foregoing
being referred o in this Section 5.7 as 2 transaction and any set of related ransactions constituting
but a single transaction), all or any portien of the Property or any interest therein of cnter into any
agreement to do so, or (b} subdivide the Property, submit the Property, or any portion thereof, {0
condominium or ather multiple form of ownership, or dedicate any portion of the Property (o
public ownership, Lender hereby consents to Gramior {aking actions to secure the Senior Debi as
such transactions afe reasonably necessary for the development of the Project, including the tme
share wuits and the RV tesort, as provided in the Loan Agreersent and the Budget. '

5.8  Ownership and Contrgl. Grantor shall not cause or permit any change in the
ownership (whether direct or indirect) of Grantor from that iri existenée on the date hereof.

5.9 Merger; Consolidation; Business Acquisitions. Grantor shall not merge or agroe to
merpe ‘with or into oF consolidate with any other person or enfity. Grantor shall not form any
subsidiaries or acquire any material portion of the stock, other equity interests or assets or business
of any other person or eniity.

510 Changein Zoning: Easements: Restrictions. Grantor shall not seek or acquiesce in
any annexation of the Property or any zoning reclassification of all or any portion of the Land or.
Property or grant or consent 10 any easement, dedication, plat, or restriction (or allow any easement
to become enforceable by prescription), or aniy amendment or moditfication thereof, covering all
or any pottion of the Land or Property, without Lender’s prior written consent. Lender hereby
aprees that it will not unreasonably withhold or delay consent to Grantor taking actions that would
othewise violate the foregning provisions so long as such transgctions are reasonably necessary
for the development of the Froject; inchuding the tite share units and the RV. resort as provided in
the Loan Agreement and the Budget.

s Dirilling, Grantor shall not, without Lender’s prios written consesnt, permit any
drilling or exploration for, or extraction, vemoval, or production of, any mincrals frorm, the surface
or subsurface of the Land regardless of the depth thereof or the methad of mining or exiraciion
therefrom.

5,12 Waste; Alterations. Grantor shall not cormumit or permil any waste or impairment of
the Property and shall not {subject to the provisions of Scetiens 4.8 and 4.9 hercof), without
Lender's prior written consent, which consent shall not be unreasonably delayed or withheld, make
or permit to be made any alterations or additions 1o the Property of & material nature other than
those allerations abd additions consisting of the Improvements that shall constwte the
accommodations angd other favilities of the project known as the Front Sight Regort and Vacation
Club. Subject fo the foregoing and In no way constituting a waiver thereof, in the event Lender
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were 10 give such consent, then any alterations or-additions to the Property would be at Grantor’s
sole cost and expense.

ARTICLE VI
Events of Default

6.1  Events of Default An “Event of Defenlt” means the occurrence or existence of one
ot more of the following events or conditions (whatever the reasen for such Bvent of Default apd
whether voluntary, involuntary or effected by operation of Taw):

(2)  Grantor defanlts in any payment of principal or interest on the Loan by the
date due according to the terms_of the Loan Agreement or of the Note, and such defaull
femains uncured for a period of ten (10} days afier the payment became due; provided,
however, that there is no cure period for payments due on the Maturity Date; or '

(b} Grantor defaults in the payment of undisputed fees ar other amounts payable
to or on behalf of Lender pursuant to the Note, this Deed of Trust or under any other Loan
Documents, other than as described in Section 6.1(&) above, and such default continues
unremedied jor a period of ten (10) days aftex notice thereof from Lender to Grantor; or

() Grantor defaults in the performance or observance of any agreement,
covenant of coudition required to be performed or observed by Grantor wnder the terms of
this Deed of Trust, or any other Loan Document, other than a defanlt described elsewlicre
in this Section, and such default continues unremedied for a period of thirty (30) days afier
aotice from Lender to Granior thereof provided that, if cure cannot reasonably be effected
within such 30-day period, such failure shall not be ap event of default hereunder so long
as Grantor prompily (in any event, withitl tem (10} days after such notice of default from
Lender) commences cure, 2nd thereafter diligently (in any event, within nincty {90) days
after receipt of such notice of default from Lender) prosecutes such cure to completion,
and provided further, that notwithstending the 30-day cure period ot extended cure period
described above in this subparagraph (c), if a different notice or cure pericad is specified
under any Loan Document of under any provision of the Loan Documents as 1o any such
failure ot breach, the specific Loan Document or provision shall conired, and (rantor shall
hive no more fme to cure the failure or breach than is allowed under the specific Lean
Document or provision as 1o such failare or breach; or

{d) Any representation or waranty made by Grantor in this Agreement or by
Grantor or an Affiliate, if made in connection with the Loan, in any of the other Loan
‘Documents, or in any certificate or document furnished under the lerms of this Agresment
or in connection with the Loan, shall be untrue or incemnplete in any material respect when
made ar deemed made or restated hereunder uniess such representation or warranty was
not known by Grantor 1o be untrue of incomplete at the time made and such representation

or warranty is correcied by Grantor and disclosed by Grantor to Lender; or

(&)  Tender's security interest or lien under this Deed of Trust ig or shall become
unperfected or-invalid; or
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{f) Grantor defaults under any term, covénant o1 condition of any of the Note
or of any of the other Loan Documents 10 which Grantor 15 a party, other than a default
described elsewhere in this Section, after the expiration of any netice or grace period, if
any, pravided therein;

(2)  Work on the Project, once commenced, shall be sibstantially abandened, or
shall, by reason of Grantor’s fanlt, be unreasonably delayed or discontinued for apertod of
fifteen (15) consecutive days, or construction shall be delayed for any reason whatsoever
to the exient that Completion canpol, in the reasonable judgment of Lender, be
accomplished prior 1o the Completion Dats,

(h)  Any of Grantor, or any Related Party who is a.party to any of the Loan
Documents, shail file a petition for bankrupicy; or shall apply for, consent 1o or permit the
appointment of a teceiver, custodian, trustes or liquidator for it or any of its property or
assets; or shall generally fail o, dr admit in writing its nabilily to, pay its debts as they
matire; or shall make a general assignment for the benefil of créditors or shali be
adjudicated bankrupt or insolvent; or shall take other similar action for the benefit or
protection of its-creditors; or shall give notice to any governmental bady of insoivency or
of pending. inselvency or suspension of operationy; or shall file a voluntary petition in

bankrupley or @ petition or an answer sceking reorgahization or an arrangement Witk
creditors, or fo take advantage of any bankruptey, reorganization, insolvency, readiusiment
of debt, rearrangement, dissolution, liquidation or other similar debtor relief law or statute;
or shall file an answér admitting the materigl allegations of"a petition filed against it in any
p_r{}c::ading_ under any such law or statute; or shdll be dissolved, liquidated, terminated or
merged; or shall effect a plan or other amangement with creditors; or a trustee, recerver,
liguidator or custodian shall be appointed for 1 or for any of its property or assets and shall
not be discharged within nincty (90} days aftet the date of his appointment; ot a petition in
involuniary bankruptcy or similar proceedings is filed apainst it and is not dismissed within
ninety (90) days after the date of its filing; or

@ Lender determines that the remaining undisbursed Loan proceeds, together
with the proceeds of any Senior Debt, are insufficient to fully pay all of the then-unpaid
costs of the Project and the estimated expenses of cornpletion (ircluding the Interest
Reserve), and Grantoy fails to either (i) deposit with Lender, within three (3) Business Days
following dermand, sufficient funds to permit Lender 1o pay said excess costs as the same
become payable or (i} pay said excess cosls ditectly and deliver to Lender unconditional
mechanics® lien waivers therefor {or paid receipts for non-lienable flemns), al Lender’s
option; or '

G} except to the extent otherwise permitted pursuant to the terms and
conditions of the.Loan Agreement or this Deed of Trust, the saje, lease, transfer or further
encumbrance (whether by operation of law &1 otherwise) {(and whether at oné tirne or in or
pursuant to a series of events) of {A) the Property.or any past thereof or any intersst therein,
or (B} more than forty-nine percent (49%) in the aggregate of any direct or mdirect
ownership interest in Grantor; or
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{k} A defanlt opcnrs with respect to the Senior Debt and remains wnenred after
the expiration of any applicable notice ot ghace perind; or

() A default ocours in the performance of Grantor’s obligations in any of
Section 3.6,5.7.5.8, 5.10,5.13,5.16,5.18,5.19, 5.22, 5.23 or 5,24, of the Loan Agreement;

(m)  The General Contract is terminated by sither party thereto or either parly
thercto shall fail to perform its obligations {after any applicable notice and cure peuod)
ynder the General Contract; or )

(1}  Any uncured default by Grantor occwrs and rémains upcured under the
Managernent Agreement; or

(6}  Any fatlure by Grantor to timely deliver the EB-5 information, which failure
continues move than five (5) business days following notice of such faiture by Lender,

62  Remediesof Lender, Upon ihe ocourrence of sn Event of Default, unless such Event
of Default is subsequently waived in writing by Lender, Lender may, without notice and without
prejudice to any other right or remedy Lender may have, exercise from time to time any of the
rights and remedies available under the Note, this Deed of Trust or any other Loan Document or
under applicable law.

ARTICLE VI
Rights and Remedies

7.1  Acceleration of Lo#n Upon the occurrence of an uncured. Event of Default
specified in Section 6.1 hereof, the entire unpaid balance of the indebtedness secured hereby
{including sll accrued interest and all other sums secured heteby) shall, at the option of Lender,
become immediately due and payable without notice, demand, presentment, notice of nonpayment
or nonperformance, protest, notice of protest, notice of intent to accelerate, notice of acceleration,.
or any other notice or any other action, all of which are hereby waived by Grantor and all other
parties obligated in any manner whatsoever oo the indebtedness secured hereby. If an uncured
Event of Default specificd in Subsection (b} of Seetion 6.1 hereof occurs and. continues or exists,
the entire unpaid balance of the indebtedness secured hereby (including all acerued interest and al
other sums secured hereby) shall automatically become immediaiely due and payable without
notice, demand, presentment, notice of nonpayment or nonperformance, protest, notice of protest,
potice of infent to accelerate, notice of deceleration, or any other notice or any other action, all of
which are hereby watved by Grantor and alt other parties obligated in any manner whatsoever on
the indebtedness secured hereby. The failurfe to exercise.any remedy available to the Lender shall
not be deemed o be a watver of any nights or remedies of the Lender vnrder the Loan Documents,
af law ot in equity.

72 Toreclosure - Powes of Sale. Upon the occurrence of any uncured Event of Default,
Lender may request Trustee o proceed with foreclosure under the power of sale which is hereby
conferted, such foreclosure to be accomplished in accordanee with the following provisions:

{z) Foretlosuts, ?qwx-of. Sale. Trustee, if and as direcied by Lender, shall
e h&v&a_ﬁﬁfllﬁﬁ;{ighl&aﬁd.ﬁmyﬁﬁiﬁﬂ&hﬂi&ﬂth&;{mﬁ}i&-:i{:}i_f(:.r_th.ill-,ﬂﬁpﬁmhhllﬁ.\?{.ﬁ_fih&um_..*___,___
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State of Nevada. ‘[tusice may sell the Property in its entirety o7 in parcels, and by one or
by several siles, as deemed appropriate by Trustec in ils sole and absoiute discretion. 1
Trustet chooses to have more than one foreclosure sale, Trustee may caiise the foreclosure
sales to be held simultanecusly or successively, on the same day, or on such different days
and at sueh different times as Trustee may elect, Trustee shall receive and. apply the
proceeds from thé sale of the Properly, oF any portion thereof, n accordance with Nevada
law. Before any foreclosure sale, Lender or Trustee shall give such notice of default and
election 1o sell as may be required by law. After the lapse of such time as may then be
required by law following the recordation of such notice of default, and notice of sale
having been given as then required by law, Trustee shall sell the property being sold at
public auction to be held at the time and place specified in the notice of sale. Negither
Trustee nor Lender shall have any cblipation o make demand on Grantor before any
foreclosure sale. From time to time jn accordance with then-applicable law, Trustee may;
and in any cveitl at Lender’s request shall, postpone any foreclosure sale by public
announcement at the time and place noticed for that sale. At any foreéclosure sale, Trustee
shall sell 1o the highest bidder at pablic austion for cash in lawful money of the United
States (or cash equivalents acceptable to Trustee to the extent permitted by applicable law),
payable 4t the time of sale. Trustec shall execute and deliver to the purchaser(s) a deed or
deeds conveying the property being sold without any covenant or warranty whatsoever,
expressed or implied. The recitals in any such deed of any matters of fact, including any.
facts bearing, upon the regularity. or validity of any foreclosure sale, shall be conchusive
proof of their truthfulness. Any such deed shall be conclusive against all personsas 1o the
facts recited therein. Any Person, including Trustee or Tender, may purchase ai such sale,
and any bid by Lender may be, in whole or in patt, in the form of cancellation of all or any
parf of the Obligations.

(by  Judicial Action. Lender and Trustes, if and as directed by Lender, shail

have t_hé 1 ght to bring an action in any court of competent jurisdiction for. foreciosute of

this Deed of Trust a deficiency judgment as provided by law, or for specific enforcement.
of any of the covenanis or agreements of this Deed of Trust.

(¢y  Collection of Rents: Upon the oceurrence of an Event of Default, the license
granted to Grantor to collect the Rents (defined below) shall be automatically and
immediately revoked, without further notice 10 or demand upan Grantor, Lender oay, but

‘ghall riot be obligated 1o, exercise any or all of the rights and remedies provided in Nevada

Law and perform any or all obligations of the taudlord under any or all.of the Leases
(defined below); and Lender may, bt shall not be obligated to, exercise and enforce any
or all of Grantor’s rights under the Leases. Without limiting the generality of the foregoing,
{ enider may notify the tenanis under the Leases that all Rents are 1o be paid to Lender, and
following such notice all Rents shall be paid directly to Lender and not to Grantor or any

other Person other than as directed by Lender, it being understood that a demand by Lender

on ary tenant under a Lease for the payment of Reni shall be sufficient {0 warrant paymenl
by such tenant of Rent to Lender without the necessity of further consent by Granior.
Grantor hereby irrevocably authorizes and directs the tepants upder the Leases to pay ali
Rents to Lender instead of 10 Grantor, upon receipt of written notice from Leader, without
the necessity of any inquiry of Grantor and without the necessity ¢f deterrmintng the

~ existence or non-existence of an Event of Defauli. Grantor herchy appoints Lender as

PA Crammants 1 4?%43-8557—[05'?5 2
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Granter’s atiorney-in-fact with full power of substitution, which zppointment shall take
effect upon the occurrence of an Bvent of Default ard is coupled with an interest and 1s
irrevocable prior to the full and final payment and performance of the indebtedness secured
hereby, in Grantor's name or in Lender’s name: (i) fo endorse all checks and other
instruments received in payment of Rents and to deposit the same in any account selected
by Lender; (ii) to give receipts and releases ia relation. thereio; (i) to institute, prosecute
andfor setile actions for the recovery of Rents; {iv) te modify the terms of any Leases
including terms relating to the Reats payable thereundet; (¥) to cancel any Leases; (vi) to
enter into new Leases; and {vit) to do al! other acts and things with respect to the Leases
and Rents which Lender may deem necessary or desirable 10 protect the secnrity Tor the
secured indehtedness. Any Rents received shall be applied first 10 pay all of Lender’s costs
and expenses and next in reduction of the other secured indebiedness, Grantor shall pay,
on deménd, to Lender, the amount of apy deficiency between (1) the Rents received by
Lender, and (2) all Expenses incurred together with interest thereon as provided in this
Deed of Trust and the other Loan Documents.

(&)  Taking Possession gr Control of ‘the Property. A% a matter of right without

regard to the adeguacy of the security, and 1o the extent permitted by law withdut notice 1o

Granfor, Lender shall be entitled, npon spplication to a court of competent jurisdiction, 1o
the immediate appoiniment of a receiver for all or any part of the Property and the Rents,
whether such receivership may be incidental to @ proposed sale of the Property of
otherwise, and Grantor hereby consents (© the appointment of such & recelver and agrees
that such receiver shall have all of the rights and powers granted 10 Lender pursuant to
Section 7.2(c). 1t addition, to the extent permitied by law, and with or withoul the
appointment of & recsiver, or an application therefor, Lender may (i) enter upon, and take
possession of {and Granter shall surrender actual possession of), the Property or any part
thereof, without notice to Grantor and without bringing any legal action or proceeding, or,
if necessary by force, legal procecdings, sjeckment or otherwise, and {ii) remove and
exclude Grantor and its agents and employees therefrom.

(e} Management of the Property. Upon obtaining possession of the Property or
upon the appointment of & receiver as described in Section 7.2(d), Lender, Trustes of the
receiver, as the case may be, may, at 118 sole option, (i) make all necessary or proper repairs
and_additions to or upon the Property, (i} operate, maintain, controf, make secure and
preserve the Property, and (i), coraplete the construction of any unifinished Improvements
on the Property and, in connection therewith, continue aty and all putstanding contracts
for the erection and completion of such lnprovements and make and enfer into any further
contracts which may be necessary, cither i their or iis own name oF in the name of Grantor
{the ¢osts of completing such Improveracnts shall be Fxpenses secured by this Deed of
Trust and shall acerue nierest as provided in the Wote). Lender, Trustee or such recelver
shall be under no Liability for, or by reason of, any such taking of possession, entry, holding,
removal, mainfaining, operation or magagement, except far Tender’s, Trustee's or
Receiver's negligence, gross negligence or willful misconduct. The sxercise of the
remedies provided in this Section shall not cure or waive any HEveni of Default, and the
enforcement of such remedies, once cornenced, shall continue for so long as Lender shall
etect, notwithetanding the fact that the exercise of such remedies may have, for a time,
cured the orginal Event of Default o
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(f} Gooperation of Cranter. Cranter agrees to cooperate Tully with Lender’s
mansgement of the Property, including, withoul limitation, providing full access to the
Property and ail collateral. '

().  Uniform Compercial Code.  Lender may proceed under the Uniform
Commercial Code as1o all or any part of the Collateral, and in conjunction therewith may
exercise all of the rights, remedies and powers of a secured creditor woder the Uniform
Commercial Code. Upon the ocowrence of any uncured Event of Default, Grantor shall
assemble all of the Collateral and malke the same available within the Tmprovenments or at
such other location required by Lender. Any nofification required by the Uniform
Commercial Code shall be deemed reasonably and properly given {f sent in accordance
with the notice provisions of this Deed of Trust at lcast ten {10) days before any sale or
other dispesition of the Collateral, Dispasition of the Collaterat shall be deemed
commereially reasonable if made pursuant 1o-a public sale advertised at Jeast twice in a
newspapet of general circulation in the commumnity where the Praperty is located, Jtshall
be deemed commercially reasonable for the Trusice to dispose of the Collateral without
giving any wartanties as to the Collateral and specifically disclaiming all disposition
warranties. Alternatvely, Lender may choose o dispose of some ot all of the Property, in
any conibination consisting of hoth Collateral and Real Property, in one sale to be held n
accordance with the law and procedures applicable to real property, as permitted by Article
9 of the Uniform Commercial Code. Grantor agrees that such a sale of Collateral rogether
wifh Real Property constitutes a2 commercially reasonable sale of the Collatexal.

(8  Application of Proceeds. Unless otherwise provided by applicable-law, all
proceeds from the sale of the Property or any part thereof pursuant io the rights and
remedies set forth in this Article Vil and any other proceeds received by Lender from the
exercise of any of its other rights and remedies. hereunder or under the other Loan
Documents shall be applied first to puy ail Expenses and next in reduction of the other
secured indebiedness, in such manner and order as Lender may elecl.

(R)  Qiber Remedies. Lender shall have the right from time  fime to protect,

exercise and enforce any legal or equitable remedy against Grantor provided under ihe
[oan Documents or by applicable laws.

in the other Loan Documents are cumulative and may, &t the election of Lender, be exercised
alternatively, successively, or in any manner. and are i addition to any otber rights provided by
law.

73  Remedies Cumpulative. All rernedies provided in this Deed of Trust, in the Note and

74  Suits'io Proteet the Property. { ender and Trustee shall bave power (a) to1nstitute
and mainitain such suits and proceedings as they may deem expedient fo prevent any impairment
of the Property or the Collateral by any acts which may be unlawful or any viclation of this Deed
of Trust, (b)to preserve or protect their interest i the Property and the Collateral, and (¢) to
restrain the enforcement of or compliance with any legistation or other Governmertal

Requirement, rule or order that may be apconstitutional or otherwise invalid, if the enforcement

of or compliange with, such Governmental Requireinent, rule or order would impair the securty
hereunder or be prejudicial 1o the interest of Lender.

24 Cnmmens 1 2843855710852
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ARTICLE VI
Walvers

8.1  Waiver of Certain Rights. To the fill extent permitied by applicable law, Grantor
agrees that Grantor will not at any time insist upon, plead, claim or take the benefit or advantage
of any law now or her¢after in force providing for any appraisement, valuation, stay, extension or
redemption, homeslead, moratorium, reinstatement, marshaling or forbearance, and Grantor, for
Graptor, Grantor’s heirs, devisses, representatives, successors and assigng, and for any and all
perseus ever claiming any interest in the Praperry, to {he extent penmitted by applicable law, hereby
waives and releases all rights of redemption, valuetion, appraisement, stay of exepution, notice of
intention to matire or declare due the whole of the sceured indebtedness; and all rights to o
marshaling of assets of Grantor, inciuding the Property, or to & sale in inverse order of alienation
in the event of foreclosnre of the liens andfor seourity interests hershy created. Gramior shall not
have or assert any right nnder any statuie or ule of law pertaining 1o the marshaling of assets, sale
in inverse order of .alienation, the exemption of homestezd, the adminisiration of estates of
decedents, or other mallers whatsoever to defeat, reduce or affect the right of Lender under the
terms of this Deed of Trust to a sale of the Praperty for the collection of the secured indebredness
without any prior or different resort for collection, or the right of Lender under the terms of this
Deed of Trust to the payment of the secured indebtedness out of the proceeds of sale of the Property
in preférence fo every ather claimant whatsosver gxeept for the. Senior Debt, Grantor waives any
right or remedy which Grantor may have or be able to assert pursvant to any provision of Nevada
law, including, but net limited to, the rights or remsdies pertaining to the rights and remedies of
sureties, If any law referred toin this Sectien 8.1 and now in force, of which Grantoy or Grantor’s
heirs, devisees, representatives, Successors Or assigns o any other persons claiming any interestin
the Property might take advantage despite this Section, shall hereafter be repealed or coase to be
in force, such law shall not thereafter be deemed to preclude the application of this Secticn 8.1

applicable law, Grantor hereby waives any right to bring or utilize any defense, countlerclaim or
setoff, other than one which denies the existence ot sufticienicy of the faets upon which any
foreclosure action is grounded. 1f any defénse, counterclaim ot setoff, other than one permitted by
the preceding clause, is timely raised in 2 foreciosure action, such defense, counterclaim or setoft
shall be dismissed. If such defense, counterciaim or setaffis based on & claim which could be tried
in an action for meney damages, such claim may be brougit in a separate action which shall not
thereafier be consolidated with the foreclosure action. The bringing of such separate action for
money damages shalf not be deemed (o afford any grounds for staying the foreclosure action.

82  Waiversand Apreements Regarding Remedics. To the fullest exient permitted by

ARTICLE IX
Environmental Warranties, Representations,
Covenants and Indemnification Provisioas

91  Definitions. As used in this Article IX, the following definitions shall apply:

(a) Brivironmental Activite. The existence, use, storage, Kelease, threatened
Release, generation, processing, abatement, romoval, or disposal of any Hazardous
Substance on, to, or from the Property or the handling, transportation, teatment, or disposal

of anry Hazardous Substance arranged by or on behalf of any Indemriter.
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(b)  Environmental Claims. Any and all governmenta) and third-party actiors,
suits, demands, demand letters, claims, Hens, notices of non-compliance or violation,
investigatons, proceedings, consent orders, of coUsent agrecments relating in any way 10
the presence or Use of any Hazardous Substance on the Property or the Release or
threatenéd Release of any Hazardous Substance to or from the Property ot the violation of
-any Eovironmental Requirement oy any Ehvironmental Permit applicable to the-Praperty
or which otherwise relate to any Environmental Activity, including, without limitation,
(1) those of or brought by any Governmental Authority Tor enforcement, cleanup, removal,
response, remedial, or other actions or damages pussiant to any applicable Environmental
Reguirement, and (ii) those of or brought by any thivd party seeking Jamages, contribution,
indemnification, cost recovery, compensation, or. injunctive relicf arising in connection
with anv Environmental Requirement, any Hazardous Substance or from any alleged injury
or threat of injury 1o property, human heaith, or the environment resulting or allegedly
resulting from any Environnental Activity. ' '

(¢}  Environmenstal Damases. All. claims, judgroents, damages, losses,
penaitics, fines, ligbilities {including strict lability}, encumbrances, lens, costs, and
expenses imposed. upon, incurred by, or imposed any party in connection with or arising
from ((yany Environmental Activity, (i3} any Environmental Clairg, {iii) all costs and
expenses of investigation and defense of any Environmental Clain, wheiher or not such
Environmental Claim is nitimately defeated, or (iv) any good faith settlement or agreed
judgment, including, without immitation, reasonable attorneys’ feas, disbirsements, and
consultants’ fees incurred as a result of an Environmental Claim or a violation of any
Environmental Requircment pertaing to any Inderanitor or the Property (regardless of
whether the existence or alleged exisience of such Hazaidous Substance or the violation oz
alleged violation of such Environmental Requirement arose prior 10 any Indenmitor’s Use
of such Property). “Environmenial amages” shall also include, without limitation,
{A) damages for personal jnjury or injury 1o property or natural resourees ocering Upon
or off of the Property, (B)fees incwred fov the services of attorbeys, consuliants,
contractors, experts, aid laboratories, and all other costs incurred in conneciion with the
invesiigation of the presence or alleged presence of Hazardous Substances on, abou, or
ander the Property. the remnoval or remediation of any Hazardous Substances, or the
violation or alleged vielation of apy Environmenial Requirements, including, without
limitation, costs and expenses for the preparation of any feasibility studies or reports or the
performance of any cleanup, remediation, removal, response, abatement, containment,
closure, restoration, or monitoring work required by any Governmental Authority ot
necessary in defense of any Environumental Clain, (C) reasonable attomeys’ fees, costs,
atid expenses incurred in enforcing this Article 1X or collecting any sums due hereunder,
(D) liability to any third person or Govemmental Auvthority to indernnify such person or
enlity for costs expended in connection with the ileins referenced above, and
() diminutien in the value of the Property.

(d) Environmental Laws, All federal, state or local laws, statutes, rules,
regulations, ordinances, permiits, licenses and determinations of any Governmental
Authority having jurisdiction over any Indemmnitor, the Properiy. or any usgr or occupamt
of the Property, and relating to health, industrial hygigne andfor the envitonment, now
existing or_hereafier _in_effect, including. withowt limitation, the Comprehensive

Td e 7 AG AT RESTIIATE D
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Frvironmental Response, Compensation and Liability Act of 1980, as amended (42 U.S.C,
§ 9601, et seq.) (“CERCLA™, the Solid Waste Disposal Act, as amended (42 U.5.C. §
6901, et seq.), the Hazardous Maiesials Transportation Act, as amerided {49U.S.C. § 1801,
et seq.), the Clean Alr Act, as antended (42 U.S.C, § 7401, etseq.), the Federal Water
Pollution Control Aci, as amended (33 US.C. § 1251, et seq), the Toxic Substances
Control Act, as amended (15 U.8,C. § 2601, et.seq.), the Safe Drinking Water Act, as
amended (42 U.8.C. § 3001, et seq.), the Atomic Energy Act, as amended (42 US.C. §
2014, ot seq.), the Federal Insecticide. Fungicide and. Rodenticide Act, as amended (7
U.8.C. § 136, et seq.). the Oil Pollution ‘Act of 1990, as amended (33 U.S.C. § 2701, et
seq.), the Emergency Planuing and Comupuinity Right-to-Know Act of 1936, as amended
{42 U.8.C. § 11001, et seq.), the Occupational Safety and Health Act, as amended (29
11.8.C. § 651, et seq.), and the Endangered Species Act, and any corresponding state laws,
statutes, reguiations or ordinances.

{2 Environmental Permits. Al permits, approvals, identification numbeys,

licenses, and other authorizations required under any applicable Environmental

Reguirement.

()  Environmenta} Requirements. Al Environmental Laws and all rules,
regulations, guidelines, . standards, orders, decrees, permils, licenses, concessions, and
franchises promuligated pursuant thereto, and/or other restrictions or requirements of any
Governmenial Authority relating to health, industrial hygiene and/or the enviromment, and
all applicable judicial, regulatory, or administrative decisions, decrees, judgments, or
orders thereunder, as may be amended from iime 10 tune.

(g  Covernmental Authedty. Any sovernmental authorty (federal, state,
county, distiict, numnicipal, oty o otherwiss), including, without imitation, the United
States of America, any state of the United Siates of America, and any subdivision of any
of the foregoing, and any agency, depanment, cemmission, board, office, authority,

instrumentality, bureau, or court pow or hereafter in cffect, having jurisdiction over the

Progerty, or over any Indsinnitor or any oCcupant or user of the Property, or any of their
respective businesses, operations, assers, or propeclies.

()  Hazardous Subsance  Any substance, product, material, slement,
compound, chernical or waste, whether solid, iquid or gaseous (i) the presence or Release
of which requires reporting, investigation, ot remediation under any Enviromental
Reguirament, (i) which is defined, listed, classified or ragalated as a “hazardous waste,”
“hazardous substance,” “exiremely hazardous waste,” “yestricted hazardous waste,”
“hazardoug material,” “toxic substapce,” “regulated substance,” or other similar or related
term under of in any Bnvironmemal -Requirement, (iii) which Js toxic, radicacuve, oY
otherwise classified as hazardous or toxic and is ©r becomes regulated by any
Governmental Anthority as a threat to human health or the environment, (iv} the presence
of which on or about the Property causes or threatens 10 Cause 2 nuisance upon the Property
or to adjacent property, (v) the presence of which on adjacent proparties could constitute
trespass by any Indemusitor, {vi) which is asbestos, (vit)which i polychlorinaied
biphenyls, (viil) which contains peloleum  or  any petroleum-denived  product,

SRR, - LI F— e
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(ix) underground storage tar_xl{s, whether empty, filled or partially filled with any substance,
or (x} any radioactive materials, urea form aldehyde foam insulation, or radon.

)] Indemnnitees. Lender, any assignee of Lender with respect lo all or any
portion of the Loan, and all of their respective subsidiaries, affiliates, shareholders,
partners, members, directors. officers, agents, atiorneys, and employees, and their
respective successorsand assigns, and “Indemnitee” means any one of the Ihdernitees.

M Indempitors. Grantor and its successors and assigns.

_ (k) Release. Any spilling, leaking, pumping, pouring, srutting, eplying,
discharging, injecting, ¢scaping, leaching, seeping, migrating, dumping, ot disposing into
the environment (incinding the abandonment of discarding of bartels, containers, drums,

tanks or other closed receptacles containing any Hazardous Substance).

q)] Use. Use, ownzrship, development,. constriuction, maintenance,
managemént, operation, or occupancy {of the Property).

92 INDEMNIFICATION. GRAN’I‘DRHEREBY ASSUMES LIABILITY KOR,
AND HERERY AGREES TO AND SHALL INDEMNIFY, DEFEND (AT TRIAL AND
APPELLATE LEVELS, ADMINISTRATIVE PROCEEDINGS AND ARBITRATIONS,

WITH ATTORNEYS, CONSULTANTS AND EXPERTS ACCEPTABLE TO LENDER),

SAVE, AND HOLD HARMLESS EACH INDEMNITEE FROM AND AGAINST ANY
AND ALL ENVIRONMENTAL DAMAGES AND ENVIRONMENTAL CLAIMS
IMPOSED UPON, ASSERTED OR AWARDED AGAINST OR INCURRED BY THE
PROPERTY OR. ANY INDEMNITEE, UNLESS, AND TO THE EXTENT, SUCH
ENVIRONMENTAL DAMAGES OR ENVIRONMENTAL CLAIMS ARE FINALLY
DETERMINED TO HAVE ARISEN SOLELY AND DIRECTLY FROM THE GROSS
NEGLIGENCE OR WILLFUL MISCONDUCT OF INDEMNITEES. THIS OBLIGATION
SHALL INCLUDE ANY CLAIMS RESULTING FROM THE NEGLIGENCE OR
ALLEGED NEGLIGENCE OF ANY INDEMNITEE. THIS OBLIGATION SHALL
INCLUDE, WITHOUT LIMITATION, () THE. BURDEN OF DEFENDING ALL
CLAIMS, SUITS, AND ADMINISTRATIVE PROCEEDINGS (WITH COUNSEL
REASONABLY APPROVED BY INDEMNITEES), EVEN IF SUCH CLAIMS, SUITS, OR
PROCEEDINGS ARE. GROUNDLESS, FALSE, FRAUDULENT, OR FRIVOLOUS, AND
CONDUCTING ALL NEGOTIATIONS OF ANY DESCRIPTION, (I} PAYING AND
DISCHARGING, WHEN AND AS THE SAME SHALL BECOME DUE, ANY AND ALL
JUDGMENTS, PENALTIES, OR OQTHER SUMS DUE AGAINST ANY INDEMNITEE,
() PAYING AND DISCHARGING, WHEN AND AS THE SAME SHALL BECOME
DUE, ALL COSTS OF REMOVAL AND/OR REMEDIATION OF ANY KIND, AND
PROMPTLY DISPOSING OF SUCH HAZARDOUS SUBSTANCES (WHETHER OR
NOT SUCH HAZARDOUS SUBSTANCE MAY BE LEGALLY ALLOWED TO REMAIN
UPON, ABOUT, OR BENEATH THE PROPERTY IF REMOVAL OR REMEDIATION
1S, IN LENDER’S DISCRETION, PRUDENT), IV PAYING AND DISCHARGING,
WHEN AND AS THE SAME SHALL BECOME DUE, ALL COSTS OF DETERMINING
WHETHER THE PROPERTY IS IN COMPLIANCE, AND PROM PTLY CAUSING THE

PROPERTY TO BE IN COMPLIANCE, WITH ALL APPLICABLE ENVIRONMENTAL
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REQUIREMENTS, (V) PAYING AND DISCHARGING, WHEN AND AS THE SAME
SHALTL RECOME DUE, ALL COSTS ASSOCIATED WITH CLAIMS FOR DAMAGES
TO PERSONS, PROPERTY, OR NATURAL RESOURCES, AND (V1) PAVING AND
DISCHARGING, WHEN AND AS THE SAME SHALL BECOME DUE, INDEMNITEES*
REASONABLE ATTORNEYS’ FEES, CONSULTANTS? FEES, AND COURT COSTS.
ANY INDEMNITEE; AT ITS EXPENSE (OR AT GRANTUR’S EXPENSE IF
GRANTOR’S COUNSEL OR INDEMNITEE REASONABLY BELIEVES A CONFLICT
£XISTS IN DUAL REPRESENTATION), MAY EMPLOY ADDITIONAL COUNSEL OF
TS CHOICE TO ASSOCIATE WITH COUNSEL EMPLOYED BY GRANTOR;. AND, I¥
AN EVENT OF DEFAULT EXISTS, ANY INDEMNITEE MAY IN GOOD FAITH
SETTLE ANY CLAIM (INCLUDING ANY ENVIRONMENTAL CLAIM) AGAINST IT,
WHETHER OR NOT SUBJECT TO INDEMNIFICATION HEREUNDER, WITHOUT
THE CONSENT OR JOINDER OF GRANTOR OR ANY OTHER PARTY.

93 SURVIVAL. THIS ARTICLE IX, INCLUDING THE INDEMINITY
CONTAINED HEREIN, SHALYL SURVIVE THE RELEASK OF THE LIEN OF THIS
DEED OF TRUST OR THE EX’?INGTJISHMENT OF THE LIEN BY FORECLOSURE
OR ACTION IN LIEU THEREOF.

94  Rights Under Bnvironmental Requirementaand Other Rights. Nothing in this Deed
of Trust or in any other Loan Document shall limit or impait any claims, rights or remedies-of
Lender or any other Indemnitee against Granter or any ofher person tnder sy Eavironmental
Requirement or otherwise at law or in equity, including any ¢laims for fraud, misrepresentation,
waste or breach of contract other than this Deed of Trust, and any Tights of contribution or
indemnification. In addition to any other rights or remedies Lender may have under this Deed of
Trust or the other Loan Documents, at law or in equity, upon any breach or default by Grantor
under this Deed of Trust, Leader may pursus any remedies available to it under Nevada Law.
Without limiting any of the remedies provided berein or in the other Loan Docurnenis, Grantor
acknowledges and agrees that the provisions of this Article IX are environmental previsions, made
by Grantor celating to the real property security, and that Grantor™s fatlure lo coneply with the terms
of this Deed of Trust is u breach of contract.such that Lender shall have the remedies provided
under Nevaga Law for the recovery of damages and for the siforcément thereof. Lender®s action
for the recovery of damages or enforcement of this Deed of Trust shall not constitute an action
within the meaning of any provision of law limiting the right to 2 deficiency or & deficiency

judgment.

ARTICLE X
Assignment of Leases anid Rents

10.1 Absolute Assipnment. In order to provide » source of future payment of the secured
indebtedness, Grantor hereby absolutely and unconditionally grants, transfers, conveys, sells, sels
over and assigns to Lender all of Grantor’s right, title and intercst now existing and hereafter
arisipg in and 1o the leases, subleases, concessions, licenses, franchises, otoupancy agrsermnents,
tenanciss, subtenancies and other agreements, either oral or writlen, now exisiing and hercafier
arising which affect the units constituting the Front Si ght Resort and Vacation Club, together with
any and ail security deposits, guaranties of the Jessees’ or tenanis’ obligations (ncluding any and
atl security therefos), and other secunty under any such leases, subleases, concessions, licenses,
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framchises, ocoupancy agreemenis, lemancies, subtenancies and other agreements, and all
supporting obligations, letters of credit (whether rangible or electronic) and letter of credit rights
guaranteeing or supporting any of the foregoing {ali of the foregoing, and any and all exlensions,
modificalions and renewals thereof, shall'be referred o, collectively, as (the “Leases™), and hereby
gives to and confers upon Lender the right to collect ali-the income, rents, issues, profits, royalties
and proceeds from the Leases and any business condueted at'the Front Sight Resort and V acation
Club Units (but specifically excluding any income, rents, issues, profits, royalties and proceeds
fromi any Leases and any other business conducted by or on bebalf of FSFTI} and any and all
prepaid rent and security deposits therevnder {collectively, the "Rents™). The term “"Rents”
includes, but is not limited 1o, all minimum rens, additional rents, percentage rents, deficiency
rents, comunon area maintenance charges, lease {ernination payments, rcfunds of any type,
prepayment of rents, settlements of Htigation, settlements of past due rents, and liguidated damages
following default, and all proseeds payabie under any policy of ingurance covering 10ss of rcots,
together with any and all rights and cleimis of any kind that Granter may have against any tenant
\inder the Ieasses or any other occupant of the units constituting the Front Sight Resort and
Vacation. Club. Tiis Deed of Trust is intended by Lender and Grantor to create and shall be
construed o credte an absolute unconditional and presently effective assignment to Lender of all
of Grantor’s tight, title and interest in and.to the Ledses and the Rents and shall not be deemed
merely to create a security interest therein for the payment of any indebiedness or the performance
of any obligations under the Loan Documents. Grantor irrevocably appoints Lender its true and
lawful attorney at the option of Lender ai any time to dernand, receive and enforce payment, to
give receipts; releases and satislactions and 1o sue, gither in the name of Grantor of in the hame of
Lender, for all such Rents and apply the samé to the secured indebiedness.

102 Revacable License to Colleot, Notwithstanding the foregoing assignment of Rents,
so long as no Bvent of Default remains uncured, Crantor shall have a revocable license, to collect
all Rents, and to retain any portion thereof not required to pay the expenses of the Property or the
obligations secured thereby. Upon any Event of Default, Grantor's license 1o collect and retain
Reénts shall terminate autematicalty and without the necessity for any notice,

10.3  Collectionand Application of Rents by Lender. While any Event of Defauli remains.
uncured, {8) Lender miy af any time, without notice, in person, by agent or by court-appointed

receiver, and witheut regard to the adequacy-of avy security for the secured indebtedness, entey
lipon any portion of the Properly and/or, with or without taking possession thereof, in its own name
sue for or otherwise collect Rents (including past due amounts); and {(b) without demand by
Lender, Grantor shall prompily deliver to Lender all prepaid rents, deposiis relating to Leases or
Rents, and all other Rents then held by or thereafter collected by Granior whether prior fo or during
ihe continuance of any Event of Default. Any Rents-voliected by or detivered to Lender may be
applied by Lender against the secured indebtedness, less all Expenses, including reasonable

attorneys’ fees and disbursernents, in such order as Lender shall determine in its sole and absolute

diseretion. No application of Renls against any seeured indebtedness or other action taken by
Lender under his Article X shall be desmed or construed 1a cure or walve any Event of Default,
or to invalidate any Gther action 1aken in responseto such Event of Default, or to make Lender a
morigagee-in-possession of the Property. In no event shall the assignment of Rents or Leases
cause the secured indebtedness t¢ be reduced by an ameunt greater than the Rents actnally received
by Lender and applied by Lender to the secured indebtedness, whether befors, during or after

{1) an_Event of Default or (2) 4 suspension or revocation of the license granied to Grantor inthis . . .

BA [esmements to 4843-8557-101835 .2
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Article X with regard to the Rents, Grantor and Lender specificaily intend that the assignment of
Rents and Leases contained in this Deed of Trust is not intended to result in & pro tanto reduction
of the secured indebtedness, nor is it intended to constitate a payment of, of with respect 1o, the
secared indebtedness, and, therefore, Grantor and. Lender specifically intend that the secured
indebtedness shall not be redoced by the value of the Rents and I.éases assipred hereby, Such
reduction shall oceur anly if, and to the extent that, Lender actually receives Rents and applies
such Rents to the secured indebtedness. Grantor agrees thaf the value of the Hcense granted with
regard to the Rents equals the value of the zhsoluie assignment of Rents to Lender.

104 Directivn 1o Tenants. Grantor hereby irrevocably authorizes and directs the tenants
under all Leases to pay all amounts awing to Grantor thereunder to Lender following teceipt of
apy written notice from Lender that states that an Event of Defaull remaing uncuréd and that all
such gmounts are 1o be paid 1o Lender. Grantor further authorizes and directs all such tenants to
pay all such amounts to Lender without any right or pbligation to inquire as to the validity of
Lender’s notice and regardless of the faet that Grantor has notified any such tenants that Lendes’s
notice Ts invalid or has directed any such tenants not to pay such amounts to Lender.

16,5 Termination. The assignment contained in this Article X will terminate upon the
full reconveyance of this Deed of Trust,

ARTICLE XI
General Conditions

11.1  Congerning the Trusies,

(= Trustee: Trustee shall be deemed to have accepted the terms of this trust

when this Deed of Trust, duly executed and acknowledged, is made a public rscord as
pravided by law. Tyustee shall notbe abligated to nofily any party to this Deed of Trust of
any pending sale vader any other deed of trust or of any action or proceeding in which
Grantor, Lender, or Trastec is a party, unless such sale relates to or reasonably might affect
the Property, this Deed of Trust, Lendex’s scenrity for the payment and performance of the
secured indebtedness, or the rights or powers of Lender or Trustee under the Loan
Documents, or unless such action or praceeding bas been instituted by Trustee against the
Property, Grantor, er Lender,

{) Power of Tristee to Reconvey or Consent. At any time, without lability
and without notice to Grantor, on Lender’s written request and prescrtation of ie Note
and this Deed of Trust to Trustes for endorsement, and without altering or affeciing (i) the
personal liability of Grantor or any other person for the payment of the secured
indebtedness, or (i) the Yen of this Deed of Trust op the remainder of the Property as
security for the repayment of the full amoumt of the secured indebtedness then or later
secured by this Deed of Trust, (ii1) or any right or power of Lender or Trusiee with respect
to the remainder of the Property, Trustec may (1) reconivey or release any pat of the
Property from the lien of tnis Deed of Trust; (2) approve the preparation or filing of any
map or plat of the Property; {3} joinin the granting of any easemen burdening the Property;
or (4} enter into any exiension or subordination agreement affecting the Property or-the lien

of this Deed of Trust.

St e
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(¢  Substitution of Trustee. Lender, at Lender’s option, may from time to time,
by written instrument, subsiitote & successor’ or successors lo any Trustee named in or
acting under this Decd of Trust, which instrument, when executed and acknowledged by
{.ender and recarded in the office of the Recorder of the county or counties in which the
Property is Incated, shall constitute conclusive proaf of the proper substitution of such
successor Trustee of Trustees. The successor Trustee or Trustees shall, withaut conveyance
fram the predecessor Trustee, succeed 1o all right, title, estate, powers, and duties of such
predecessor Trustes, including, without limitation, the power 10 reconvey the Property. To
be effective, the instrument must contain the names of the originel Grantor, Trustee, and
Lender under this Deed of Trust, the book and page or instrument or dogument number at
which, and the county in which, this Deed of Trust is recorded, and the name and address
of the substitute Trustee. If any notice of defuult has been recorded under this Deed of
Trust, this power of substitution cannot be exercised wntil all costs, fees, and expenses of
the then acting Trustee have been paid. On such payment, the then acting Trustee shall
endorse receipt of the payment on the instrament of substitution, The procedure provided
in this paragraph for substitation of Trustees is not exclusive of other provisions for
substitution provided by applicable law.

(d)  No_Represenfaiion by Trustes .ot Lender. By accepting or approving
anything required to be observed, petformed, or fulfilled or 1o be given to Trustee or Lender
pursuant to the Loan Docurenis, including without limitation, any officer’s certificate,
balinee sheet, statement of profit and Joss or other financial staterment, survey, appraisal,
or insurance policy, neither Trustee nor Lender shall be deemed to have warranted,
consented to, or affirmied the sufficiency, legality, ¢ ffectivencss, or legal effect of the sams,
or of any term, provision, or condition thereof, and such acceptance or approval thereof
shall nat be or constitite any warranty ot atfirmation with respect thereto by Trustee or
Lender. ‘

() Mo Liability of Trustes, Trustee shall not be liable for any error of judpment
or act.done by Trustee in good faith, or be otherwise responsible or accountable under any
circumstances whatsoever (including Trustee’s negligence), sxeept for Trustee's gross
negligence or willful misconduet. Trustee shail have the right to rely on any jnstrament,
docurnent or signature authoiizing or supperting sny action taken or proposed to be teken
by Trustee herounder, believed by Trustee in good faith to be genuine. Allmoneysreceived
by Trustee shall, until used or applied as herein provided, be held in trust for the purposes
for which they were received, but need not be segregated in any manner from any other
moneys (except to the extent required by law), and Trustee shall be under ne liability for
interest on any moneys received by Trustee hereunder. Grantor herchy ratifies and
confirms any and all acts which the herein named Trustee o1 its SUCCESS0F O SUCCCSSOLS,
substitute or substitutes, in 1his ust, shall do lawfully by virtue hereof. Grantor will
reimburse Trusiee for, and indempify and save Trustes harmless against, any and all
fiabilify. and expenses which may be incurred by Trostee (including as a result of
Trustee’s negligence) in the performance of its duties. The foregoing indemnity shall
fiot terminate tpon discharge of the secured indebtedness or foreclosure, o1 release or other
termination, of this Deed of Trust.

DA Frimnarad b JRAFRESTFINGE T
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11.2  Number apd Gender. Words1n the singular used hercin shall be deemed to include
the pluaf and words in the plural shall be désmed to include the singular, unless In each instance
the context requires pthorwise; and words of any gender shall be deemed to inchude the masculine,
{eminine and neuter.

11.3  Notices. All notices or other communications required or permitied to be given
sursuant to this Deed of Trust shall be in writing and shall he constdered as properly given (a) if
mailed by first class United States mail, postage prepaid, registered or centitied with return receipt

requested; (b) by delivering same in person to the intended addressee; (¢} by delivery to a reputable.

independent third party commercial delivery service for same day or next day delivery and
providing for evidence of receipt at the office of the interided addressee; or (8} by facsimile to the
addressee with evidence of receipt 2t the #ddressee’s fagsimile number, if any. MNotice so mailed
shall be effective three {3) days after its deposit with the Uniled States Postal Service or any
successor thercto; notice given by personal delivery shall be effective only if and when received
by the addressee; notice sent by such 2 commercial delivery service shall be effective upon delivery
to the recipient (if sent for same day delivery) or the first business day following delivery to suck
commercial delivery service (if for next day delivery); and notice given by other mcans shall be
effective only if and when received at the office oy designated place or machine of the mtended
addressee. For prrposes of notice, the addresses of the parties shall be as set {orth herein, provided,
however, thal either party shail have the right to change its address for notice hereunder to any
other location within the centinental United States by the giving of ten {10} days” prior wntien
notice to the other party inthe manner set forth herein,

Cirantor ‘hereby requests that a copy of any nolice of defsult and any notice of sale
hereunder be mailed 1o Gramtor at the address set forth on the first page of this Deed of Trust, That
address is also the mailing address-of Grantor as debtor under the UCC. Lender’s-addresy given
on the first page of this Deed of Trust s the address for Lender as secured party under the UCC,

~ 11.4  [nvalidation of Provisigns. Invalidation of any one or more of the provisions of thus
Deed of Trust shall in no way affect any of the other provisions hereof, which shall rematn in foll
force and effect.

115 Headings. The captions and headings herein are inserted only as a mater of

convenience and for reference and in no way define, limiy, or deseribe the scope of this Deed of
Trust or the intént of any provision hereol.

11.6 GOVERNING LAW AND VENUE. THYS DEED OF TRUST SHALL BE
COVERNED BY, AND CONSTRUED, APPLIED AND ENFORCED IN ACCORDANCE
WITH, THE LAWS OF THE STATE OF NEVADA AND APPLICABLE L.AWS OF THE
UNITED STATES OF AMERICA, WITHOUT REGARD TO CONFLICTS OF LAW.
GRANTOR AGREES THAT THIS DEED OF TRUST IS. PERFORMABLE IN NYE
COUNTY, NEVADA. GRANTOR STIPULATES THAT CLARK COUNTY, NEVADA, IS
PROPER VENUE FOR ANY ACTION OR PROCEEDING INVOLVING THIS
AGREEMENT, TO THE EXCLUSION OF ALL OTHER VENUES. GRANTOR WAIVES
ANY OBJECTION BASED ON FORUM NON CONVENIENS AND ANY OBJECTION
TO VENUE OF ANY ACTION INSTITUTED UNDER THIS DEED OF TRUST, AND
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CONSENTS TQO THE GRANTING OF SUCH LEGAL OR EQUITABLE RELIEF AS 18
DEEMED APPROPRIATE BY THE COURT.

11.7 No Third-Party Beneficiary. Grantor and Lender acknowledge that this Deed of
Trust is made solely for the benefit of the parties hereto and their respective sucoessors and assigns,
and no third party should or may assume that any: third-party benefieiary rights are extended or
created hereby.

118 Suecessors and Assigns: The terms, provisions, covenants and conditions hereof
shell be binding upon Grantor, and the heirs, devisees, representatives, successors. and assigos of
Grantor (and all refcrences in this Deed of Trust to Grantor shall be deemed 10 melude all such
heirs, devisees, Tepresentatives, successors and assigns of Grantor), and shall inure to the benefit
of Trustee and Lender and shall constitute covenants running with the Land. Lender may, from
time to time and without notice o Grantor, assign, participate or otherwise transfer all or any
partion of the Loan secured hereby, the Note, this Deed of Trust {and the lien created hereby) and
the other Loan Documents (and Lender’s rights and interests thereunder}, in whole or in part, and
the teim “Lender” shiall include Lender’s successors and assigns and any subscquent holder(s) of
the Note secured hereby or any assignec or transferee thereof whether by operation of law or
otherwise.

11.9 No Usury Intended. Grantor and Lender intend to comply strictly with applicable
usury laws, All agreementsbetween Grantor and Lender, whether now existing or hereafier arising
and whether written o1 oral, are hereby limited so that in no contingency, whether by reason of the
dishurserment of the principal amount of the Loan, demand, prepayment of acceleration of the
matugity of the Note or otherwise, shall the interest contracted for, charged, received, paid or
agreed to be paid to Lender (including any other compensation, however deneminated, held o
deeimed to be interest) exceed the maximum amount of interest permitted under apphicable federal
and Mevada law that may be contracted for, charged, received, paid or agreed to be paid to Lender
(including auy compensation, however denominated, held or deemed to be interest) - {the
“Maximum Lawful Rate”™). If, from any circumstance whatsoever, interest {and any compensation,
however denominated, held or deemed 16 be interest) wowld otherwise be payable t Lender in
excess of the Maximum Lawful Rate, the interest and any such other compensation payable or
paid to Lender shall be reduced to the Maximum Lawful Rate; and if from any circumstance
Lender shall ever receive interest or anything of value deemed interest by applicable law in excess
of the Maximum Lawful Rate, an amount equal to any such excessive interest shall be applied w0
the reduction of the principal of the Note and not to the payment of inferest, or if such excessive
interest exceeds the unpaid pringipal balance of the Note, such excess shall be refunded to Grantor.
All interest {including any other compensation, however denominaled, held or deemed to be
interest) paid or agreed to be paid to Lender shall, to the extent permiited by applicable law, be
amortized, prorated, allocated and spread in equal parts through the full stated term of the Note,
including renewals or forbearance periods, 5o thal the rate or amount of interest on the Note shall
not exceed the Maxinum Lawful Rate; and in the event the Note is paid in ful] by Grantor prior {o
the end of the full stated term of the Note and the interest (includitig any vther compensation,
However denominatéd, held or'deemed 10 be interest) received for the-actual period of the existence
of the Note exceeds the Maxirmum Lawful Rate, Lender shall refind tp Grantor the amount of the
excess or shall credit the amount of the excess against amounts owing under the Note. Grantor
hereby agrees that as-a condition precedent 1o any claim secking usury penalties against Lender,
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Grantor will provide written notice t©0 Lender, advising Lender in reasonable detat] of the nature
and amount of the violation, and Lender shall have sixty {60} days albier receipt of such notice in
which to correct sich usury vislarion, if any, by ¢ither refunding such excess interest to Granor

or crediting such excess interest against the Note and/or any other indebiedness then owing by
Grantor 1o Lender.

1L1G WAIVER OF JURY TRIAL. AS A SPECIFICALLY BARGAINED
INDUCEMENT FOR LENDER TO MAKE THE LOAN TO GRANTOR, TO THE FULLEST
EXTENT NOW OR HEREAFTER PERMITTED BY LAW, GRANTOR AND LENDER
HEREBY WAIVETRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM
BROUGHT BY GRANTOR OR LENDER AGAINST THEOTHER TQ ENFORCE THIS DEED
OF TRUST, TO COLLECT DAMAGES FOR THE BREACH OF THIS DEED OF TRUST. GR
WHICH IN ANY OTHER WAY ARISE OUT OF, ARE CONNECTED TO OR ARE RELATED

TO THIS DEED OF TRUST. ANY SUCH ACTION SHALL BE TRIED BY THE JUDGE
WITHOUT A JURY.

11.11 ENTIRE AGREEMENT. THE NOTE, THIS DEED -OF TRUST AND THE
OTHER LOAN DOCUMENTS CONTAIN THE FINAL, ENTIRE AGREEMENT BETWEEN
THEPARTIES HERETO RELATING TO THE SUBJECT MATTER HEREOF AND THERECQF
AND ALL PRIOR AGREEMENTS, WHETHER WRITTEN OR ORAL, RELATIVE HERETO
AND THERETO WHICH ARE NOT CONTAINED HEREIN OR THEREIN ARE
SUPERSEDED AND TERMINATED HERERY. THE NOTE, THIS DEED OF TRUST AND
THE LOAN DOCUMENTS MAY NOT BE CONTRADICTED BY EVIDENCE OF PRIOR,
CONTEMPORANECUS, OR SUBSEBUUENT ORAL AGREEMENTS OR DISCUSSIONS OF
THE PARTIES HERETO., EXCEPT AS INCORPORATED IN WRITING INTO THE LOAN
DOCUMENTS, THERE ARE NGO REPRESENTATIONS, UNDERSTANDINGS,
STIPULATIONS, AGREEMENTS OR PROMISES, ORAL OR WRITTEN, WITH RESPECT
TO THE MATTERS ADDRESSED IN THE LOAN DOCUMENTS.

1142 Ny Walver by Lender or Trusiee. No course of dealing or conduct by or among
Lendez, Trustee and Grantof shall be effective to amend, modify or chenge any provisions of this
Deed of Trust or the other Loan Documents. No failure or delay by Lender or Trustee to insist
upon the strict performance of any ferm, covenant or agresmeént of this Déed of Trust.or of any of
the other Loan Decumeats, or to exercise any right, power or remedy consequent Upon a breach
thereof, shall constitute a waiver of any such term, covenant or agreement or of any such breach,
or preclude Lender or Trustee Irom exercisitig any sueh right, power or remedy at any later time
or times. By accepting payment after the due date of any of the secured indebtedness, neither
Lendér nor Trustee shail be deemed 10 waive the rigin either fo require promipt paymeni when due
of all other secured indebiedness, or 1o déclare an Event of Default for failure to make prompt
payment of any such other secured indebtedness. Neither Grantor nor any other person now or
hereafter obligated for the payment of the whole or any part of the secursd indebtedness shall be
relieved of such lialsility by reason of {a} the failure of Lender to comply with any request of
Grantor or of any other Person {0 take action to foreclose this Deed of Trust or otherwise enforee
any of the provisions of this Deed of Trust, of (b)any agreement or stipulation between any
subsequent awner or owners of the Property and Lender, or (¢) Lender’s extending the time of
payrnent or modifying the terms of this Deed of Trust or aniy of the other Loan Documents without
fn'st havzng obtasned the consent of Granlor or su
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and without the niecessity for any notice to or consent by the holder of any subordinate Lien.on the
Property, Lender may release any Person at any tifie Hiable for any of the sceured indebtedness or
any part of the security for the (bligations and may extend the time of payment or otherwise
inodify the terms of this Deed.of Trust or any of the other Loan Documents without in any way
impairing or affecting the lien of this Deed of Trust or the priority of this Deed of Trust over any
subordinate lien, The holder of any subordinale Lien shall have no right to terminate any Lease
regardless of whether or not such Lease is subordinate 1o this Deed of Trust. Lender may resortio
the security or collateral described in this Deed of Trust or any of the other Loan Documents in
such order ané menner as' Lender may cleef in its sole discretion.

11.13 Anomeys’ Fees: Expenses. Grantor shall reimburse Lender for all atorneys’ fees
and expenses, and all other costs and expenses, arising from and after the date hereof, incurred by
Lender in connection with the enforcement of Lendef®s rights vhder this Agreernent and each of
the other Loan Documents, including, without limitstion, attorrieys’ fees and expenses and other
costs and expenses for trial, appellate proceedings, out-of-cowst negotiations, workouts and
settlements, and for enforcement of vights under any state or federal statule, including, without
limitation, attorneys® fees, costs and expenses incarred in bankruptey and insolvency proceedings
such as {but not limited 10) in conngstion with sceking relief from stay in a bankrupicy proceediog,

The term “expenses,” as uscd in the preceding sentence, includes any expenses incurred by Lender:

in connection with any of the out-of-court, state, federal or bankmpicy proceedings referenced
above, including but not limited to the fees and expenses of any appraisers, consultants and expert
witnesses retained or consulted by Lender in connection with any of those proceedings. Lender
shall also be entitled to its attomeys’ fecs, costs and expenses incumred in any posi-judgmeént
proceedings to collect and endorce the judgment. Grantor will upon demand pay to Lender the
armount of any and all expenses, including the fees and expenses of its counsel and of any experts
and agents, which Lender may incur in connection with (a} the administration of this Agreement,
(b) the custody or prescrvation of, or the sale of, collection from, or other realization upon, any of
the Property, (¢} the exercise or enforcement of any. of the rights of Lender hereunder, andfor
(&) the failure by Grantor to perform or observe any of the provisions hereof. This provisien is
separate and severable and shall survive the merger of thiv Agreement into any judgment on thig
Agreement, '

11.14. INDEMNIFICATION. GRANTOR HEREBY ACKNOWLEDGES AND
AGREES THAT THIS DEED OF TRUST CONTAINS CERTAIN INDEMNIFICATION
PROVISIONS, INCLUDING, BUTNOT LIMITED TO, SECTIONS 4.15.9.2and 1 1.1 HEREOF
WIHICH MAY, TN CERTAIN INSTANCES, INCLUDE INDEMNIFICATION BY GRANTOR
OR OTHERS AGAINST LENDER’S OR TRUSTEE’S OWN NEGLIGENCE.

11,15 Subropation. Lender shall be subrogated, for further security, 1o tse lien, although
released of record, of any and al! encumbrances paid out of the proceeds of the loan evidenced by
the Loan Documients.

[SIGNATURE PAGE FOGLLOWS)

.......
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EXECUTED effective as of the date first above wriiten.
GRANTOR:

FRONT SIGHT MANAGEMENT, LLC
a Nevada limited lability conmpany

Sy

P ‘"@mmu ; '

imi

T

za, Manager

)

On \\ , before me, . Notary Public,

personally appeared Ignatiow :ama, Manager, Front Sight N{anagemeng LLC, a Nevada hrmtad
liability company, who proved t¥mig ¢n thcbasm of satisfactory evidence to ba the person(s) whos¢
name(s) is/are subseribed to the withily instrument and acknowledged 10 me that he/she/they
executed the same in hisfherftheir author capacity{ics), and that by his/her/their signature(s)
on the instrument the person{s), or the entity behalf of which the pers ons) acted, executed
the insfrument i

I certify under PENALTY OF PERJURY under the laws of
foregoing paragraph is true and correet.

¢ of California that the

Witness my hand and official seal. #*Please Ses Attach#*

. |  [Seal) —X‘Cﬁﬁfﬂmflmb@em
(Signature) e Califoraia Jurat

PA Cronmwate 1 ARALRAST 2005 3
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A notary public or other officer completing this
certificate verifies only the identiny of the
mndividual whe signed the doesiment to which this

certificate is attached, and pot the {ruthfilness,
gecuracy, or ifalilii:.y ofthat documeni, :

STATE OF C@Lt e }"Wzﬁw i
COUNTY OF %,

on_gCT o " ZG!&’ before me, *\—:’ F@/ﬁ’i’a—:
! Notary Public in and for said Count‘y and State,

pessonally appeared, ? g T PrEY Il E{ A LR
. N7 ) . L g .

a )\ X .. who pmvcd to me on tbe
basis of satisfactory evidence 10 be the pe:sunﬁx‘) whose namess) 13@'&: subscribed to the within
instrument and acknowledged to me that hefshetrey executed the same in his/barftitir
authorizéd capacityfies), and that by his/beritifeir signatitre{sy on the instrament the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument,

1 certify under PENALTY OF PERJURY under the laws of the State of California that the.

foregoing paragraph is true and correct.

ERY

COMM. azcm ,

Notary Public - CARSI

an Ma!eue_ i
Come, p

WITNESS my hand and official seal.

Sigtature:

{Notary Seal)
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EXHIBIT “A”
LEGAL DESCRIPTION

PARCEL 1:

A TRACT OF LAND BEING A PORTION OF TRACT 38, OF THE FRACTION TOWNSHIP
22 SOUTH, RANGE 54 EAST, M.D.M. AS SHOWN BY THE INDEPENDENT RE.SURVEY
AND SURVEY WITH TRACT SEGREGATION FILED WITH THE BUREAU OF LAND
MANAGEMENT ON MAY 10, 1235, ALL SITUATED IN NYH COUN'IY NEVADA, MORE
PARTICITLARLY DESCRIBED AS I'(}LL(‘WS

BEGINNING AT THE NORTH BOUNDARY CORNER OF THE MOST EASTERLY
BOUNDARY LINE OF SAID TRACT 38, BEING THE CORNER KNOWN AS "AP11" OF
TRACT 38 AS SHOWN BY SAID BUREAU OF LAND MANAGEMENT SURVEY;

THENCE ALONG THE BOUNDARY LINES OF SAID TRACT 38 ON THE FOLLOWING
THREE (3) COURSES: 1) SOUTH 89° 55" 56" WEST, 1318,50 FEET;

THENCE 2) NORTH 00° 48" 15" WEST, 1309.00 FEBT

THENCE 3) NORTH 89° 19" 08" WEST, 1310.94 FEET;

THENCE SOUTH 07° 25' 38" WEST, 864.51 FEET; SOUTH 51° 50 25" EAST, 540.22 FEET;
THENCE SOUTH 85° 06" 44" EAST, 391.56 FEET; SOUTH 44° 07 13" EAST, 886.99 FBET,
THENCE SCUTH 32° 07 51" BAST, 909.73 FEET TO A POINT ON THE BOUNDARY LINE
OF SAID TRACT3S; o

THENCE SOUTH 89° 59' 28" EAST ALONG SAID BOUNDARY LINE OF TRACT 38,
861.95 FERT; THENCE NORTH 00° 4% 57" WEST ALONG SAID BOUNDARY LINE OF
TRACT 33, 1308.90 FEET TO THE POINT OF BEGINNING.

MORE COMMONLY KNOW A%: LOT 1 PER RECORD OF SURVEY FOR BOUNDARY
LINE ADTUSTMENT MAP, FILE NUMBER §45836, RECORDED DECEMBER 28, 2005,

NOTE: THE ABOVE METES AND BOUNDS DESCRIPTION APPEARED PREVIOUSLY IN
THAT CERTAIN DOCUMENT RECORDED DECEMRBER 28, 2005 AS INSTRUMENT NO.
545837, OF OFFICIAL T{TCORDS NYE COUNTY, NEVADA.

PARCEL 2:

A TRACT OF LAND BEING A PORTION OF TRACT 38, OF THE FRACTION TOWNSHIP

22 SGUTH, RANGE 54 EAST, MDM. AS SHOWN BY THE INDEPENDENT RE-SURVEY

AND SURVEY WITH TRACT SEGREGATION FILED WITH THE BUREAU OF LAND
MANAGEMENT ON MAY 10, 1935, ALL SITUATED IN NYE COUNTY, NEVADA, MORE
PARTICULARLY DESCRIBED AS FOLLOWSI:
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COMMENCING AT THE NORTH BOUNDARY CORNER OF THE MOST BASTERLY
BOUNDARY LINE OF SAID TRACT 38, BEING THE CORNER KNOWN AS "AP11" OF
TRACT 38 AS SHOWN BY SAID BUREAU OF LAND MANAGEMENT SURVEY;
THENCE ALONG THR BOUNDARY LINES OF SAID TRACT 38 ON THE FOLLOWING
THREE (3} COURSES: 1) SOUTH 89° 55 56" WEST. 1318.50 FEET TO "APi2" OF SAID
TRACT 38;

THENCE 2) NORTH 00° 48 15" WEST, 1309.00 FEET TO "AP13" OF SAID TRACT 3%;
THENCE 3) NORTH 89° 19' 08" WEST, 1310,94 FEET TO THE POINT OF BEGINNING OF
THE

TRACT OF LAND DESCRIBED HEREIN;

THENCE SQUTH 07° 25 58" WEST, 864.5] FEET, SOUTH §1° 50' 25" EAST, 540.22 FEET;
THENCE SOUTH 85° 06' 44" EAST, 391.56 FEET; SOUTH 44° 07 13" BAST, 886.99 FEET,
THENCE SOUTH 32° 07 51" EAST, %09.73 FEET TO A POINT ON THE BOUNDARY LINE
OF SAID TRACT 38; :

THENCE ALONG SAID BOUNDARY ILINE OF TRACT 38 ON THE FOLLOWING ELEVEN
(11)

COURSES: 13 NORTH §9° 59" 28" WEST, 456.95 FEET;

THENCE 2) SOUTH 00° 19 21" EAST, 2632.07 FEET;

THENCE 3) NORTH 89° 43’ 00" WEST, 265049 TEET;,

THENCE 4) NORTH 00° 00' 22" WEST, 2637.91 FEET;

THENCE 5) NORTH 89° 33' 52" WEST, 2645.16 EEET;

THENCE 6) NORTH 00° 21" 41" FAST, 2638.39 FEET;

THENCE 7) SOUTH §9° 18' 43" EAST, 1308.09 FEET;

THENCE 8) NORTH 01° 14' 10" EAST, 1318.86 FEET;

THENCE 9} SOUTH 83° 49' 55" EAST, 1266.00 FEET;

THENCE 10) SOUTH 00° 32’ 57" EAST, 1307.62 FEET;

THENCE t1) SOUTH §9° 19' 08" EAST, 1302.28 FEET TO THE POINT OF BEGINNING.

MORE COMMONLY KNOW AS: LOT 2 PER RECORD OF SURVEY FOR BOUNDARY
LINE ADJUSTMENT MAP, FILE NUMBER §45836, RECORDED DECEMBER 28, 2005.

NOTE: THE ABOVE METES AND BOUNDS DESCRIPTION PREVIOUSLY APPEARED PN
THAT CERTAIN DOCUMENT RECORDED DECEMBER 28, 2005 AS INSTRUMENT NO.
545838 OF NYE COUNTY, NEVADA.

End of Legal Description
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DOC #886510

Official Records Nye County NV

ﬁ{iﬂ P45~ HE 7 S oy A Deberah Beatty - Recarder ;
RECORDING REQUESTED BY: ) 01/12/2018 01:26:10 PM ;
Recorded By: MJ RPTT$0

ROBERT D2IUBLA Recording Fea: $35.00
T4S VEGAS DEVELOFMENT FUND, LLC N fg s
916 SOBTHWOOD BLVD,, SULTE 16 on Conformity Fee: $ j
HCLINE VILLAGE, NV 89450 Page 1 of 6 i

Space sbove this line for Recordei™s use

FIRST AMENDMENT TO CONSTRUCTION DEED OF ‘TRUST, SECURITY
AGREEMENT AND FIXTURE FILING

This Decument serves as a Fixture Filing uader the Uniorm Commercial Code, as amended
from time to time, covers goods that ave or become fixtures ok the land, and is te be filed in
the resl property records of Nye County, Nevada.

THIS FIRST AMENDMENT TO CONSTRUCTION DEED OF TRUST,
SECURITY AGREEMENT AND FIXTURE FILING (this “First Amendment™) is made and
emtered info effective as of July 1, 2017 [the "Effective Date’) by FRONT SIGHT
MANAGEMENT, LLC, a Novada limited liability company (“Grantar”), whose sddress is 1
Front Sight Road, Pahrump, Nevada 89961, to Chicago Title Compriny ["Frostee”) whose adiress
iy 725 8. Figneron Street, Suite 200, Los Angeles, California 90017, for the benefit of Lus Vepis
Development Fund LLC, a Nevada limited lability company (“Lender™), as beaeficiary, whose
address is P.O. Box 3003, 916 Southwood Bivd., Suite 1G, Incline Village, Nevada 89450, Lender
and Grantor and their respective permitted successors end assigns ar¢ sometimes refemed to in this
First Amendment individually as 2 “Party” and colloctively as the “Parties™

RECITALS

A.  Lender and Borrower entered into that certain Construction Loan Agreement dated
ag of October 4, 2016 (the “Original Loan Apgreement”). Porsuant to the Orginal Loan
Agreement, Bcrrower exemted a Promissory Note dated October 6, 2016 (the “Original Note™
and a Construction Deed of Trust, Security Agreement, Assxglmcnt of Leases and Rents and
Fucture Filing dated Ociober 6, 20] 6 and recorded under Document #860867 on October 13, 2016

in the Official Records of Nyé County, Nevada' (t:hl: ‘Orlgmal Deed of Trust”), The Original
Loan Agreement was amended by a First Amendment to Loan Agreement efftotive as of July 1,
2017 (the Original Loan Agrecment as modified by such amendment is referred to cotlectively as
the “Loan Agresment)-and the Original Note was replaced dnd superseded by an Ardended and
Restated Promissoty Nawe effective as of July 1, 2017 (the “Pro missory Nofe™). The Origina)
Dieed of Trust as amended by this First Amendment to Deed of Trust is reforred 10 berein as the

“Deed of Trast'",
/"m,p Tas BAEG [{ﬁﬁ{}ﬁmgm REQET
’ CRIGAGD TITLE AS AN ACCOMMODATGN OraY Signed In

HTHAO BTy Counterpart
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AP o4 HEJO S oy F
RECORDING REQUESTED BY: )
AFTER RECORDING, RETURN TO: )
ROBERT DZIUBLA
TAS VEGAS DEVELOPMENT FIND, LLO

916 SQUEEMOCD BLYD., SUITE IG
TACLINE VILLAGE, WV 89450

Space above this line for Recorder’s use

FIRST AMENDMENT TO CONSTRUCTION DEED OF TRUST, SECURITY
Al REEMENT AND FD(TUREF NG

'This Docnment serves as s Fixture Filing under the Uniform Commercial Code,as amended
from time to tinie, covers goods thaf are or become Hxtures on the land, 2nd is to be filed in
the real preperty records of Nye Coungty, Nevada.

THIS FIRST AMENDMENT TO CONSTRUCIION DEED OF TRUST,
SECURITY AGREEMENT AND FIXTURE FILING (this “First Amendment”) is made and
entered into effedtive as of July 1, 2017 (the “Effective Date”) by FRONT SIGHT
MANAGEMENT, LLC, a MNevada lisaited YHability company (“Grantor™), whose address is 1
Front Sight Road, Pahrurmp, Nevada 89061, 1o Chicago Title Company (“Trustee™) whose address
is 725 8. Figueroa Street, Suite 200, Los Angeles, California 80017, for the benefit of Las Vegas
Development Fund LLC, & Nevada limited liability coropany (“Lender™), as beneficiary, whose
address is P.O. Bok 3003, 916 Southiwood Blvd.,, Suite 1G, Incfine Village, Novada 9450, Lender
and Grantor and their respective permitted successors and assigns are sometimes referred to in this
First Amendment individually as a “Party” and collectively as the “Parties”.

RECITALS

A. Lender and Borrower entered into that certain Construction Loan Agreement dated
as of October 4, 2016 (the “Originsl Loan Agresment™). Pursuant to rthe Original Loan
Agreement, Borrower executed 2 Promissory Note dated October 6, 2016 (the “Orzg;n al Note™)
and a Constraction Deed of Trost, Security Agresment, Assignment of Leases and Rents and
Fixture Filing dated October 6, 2016 and recorded under Document #8603867 oa October 13, 2016
‘in the Official Records of Nye County, Nevada (the “Original Deed of Trust”). The Original
Loan Agreemment was amended. by a First Amendment to Loan Agreement effective as of July 1,
2047 (the Original Loan Agreement as modified by such amendment is referred to collectively as
the “Loan Agreement’) and the Original Mote was replaced and superseded by an Amended and
Restated Promissory Moie effective as of Tuly 1, 2017 (the “Promissary Note™), The Original
Desd of Trust a5 amended by this First Amendment to Deed of Trust is referred to hergin as the

El

ubeed Of Tmst’ ' ‘\\ 3 |

Signed in
Cotnterpart
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B. The Parties desire to amend. the Orginal Deed of Trust to modify the rights and
obligations of the Parties as furtherset forth below.,

AGREEMENT

NOW THEREFORE, in consideration of the foregoing Recitals, which are hereby
incorporated into the operative provisians of this First Amendment by this reference, and other
gond and valimble consideration, the receipt and sufficiency of which are hereby acknowledged,
the Parties amend the Original Desd of Trust as follows;

1. Defiged Terms. Ingtially capitalized 1epmg not defined hetein shall have. the
respective meanings assigned to such terms in the Original Deed of Trust.

2. Amendmept and Reststement of Article 1:.0f the Origieal Deed of Trust
Article 1 of the Origival Deed of Trust is hereby amended and restated from and afler the Effective
Drate as follows:

ARTICLEL
The Loan

1. Loan. The indebtedness secured by this Deed of Trust is the result of a loan in the
ofiginal principal amount of up to Fifty Million Dollars $50,000,000 (the “Loan™}
provided by Lender to Granitor: The Loan is evidenced by {(a) that certain Construetion
Loan Agreement dated October 6, 2016, by and between Grantor and Lender, as
amiended by that certain First Amendment to Loan Agreement (as amended, together
with any further extensions, revisions, modifications or amendmesnts thereto, the “Loan
Agreement”), dated as of the Effective Date, by and between Grantor and Lender, and
(b) that vertain Amended and Restated Promissory Mote executed dated as of the
Effective Date, by Granter, payable to-the order of Lender in the maximum origina)
principal amount of the Loan (together with any extensions, revisions, modifications or
amondments hereafter made, the “Pote™).”

3. Agreement Ratified. Exceptas specifically amended or modified herein, each and
pvery tera, covenant, and condition of the Deed of Trust as arnended i3 hereby ratified and shall
remain i fuli force and affect. :

4. . G‘gvgming'hvk This instrurnent shall be interpreted and constraed in accordance
with the laws of the State of Nevada.

3 Binding Agreesient. This First Amendment shall be binding upon and inure to the

benafit of the Pariies hereto and their respeciive suceessors and permitted assigrs.

&, Counterparts. This First Amendment may be executed in Two or more
counterparts, each of which shall be deemed an original, but all of which together shall constitute
one and the same document.

[HGNAIURESAEPEARGNFOLLOQWNGPAGMb%ﬁb
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IN WITNESS WHEREOF, Lender and Borrower have signed this First Amendmentas of

the First Amendment Effective Date.
RORROWER:

FRONT SIGHT MANAGEMENT, LLC,
A Nevadz Limited Liabifity Company

Title: Manager

LENDER:

LAS VEGAS DEVELOPMENT BN
A Nevada Limited Liability Coi

By: ,W /,/ /
Name: ..__3"'5'@@«# 5;45/}’&
Title: ;?»,»ygf/ £ OFD

S

PLEASE SEE ATT,
SALIFORMA QQWW i
ﬁﬁﬁm{mﬁﬁm FORM -
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CALIFORNIA ALL-PURPOSE ACKNOWLEDSMENT ' CIVIL CODE § 1188

Anotary pubuc or etheruticet completing this certificate verifles only the idertity of the ind widualwhe sig aed the dccumeﬁt
to which this centificato is sitached, and not the truthfulness, acouacy, or velidity of fhai dmmem

Stats of Catiforniz }
County of éaw-m. R _
L : . ‘--:) ,
i‘U‘ﬂv e""}‘z i - hefbre me, | &zm x‘? 2&—*“"‘- / /‘(/a‘i’:%'ﬁ' f&[?/(fk
Cate Heore Insert Name ond Title oF the Ctficer
persohally appearsd f ﬁ Al 1‘61 ¥4 /4ﬁzfﬁ~g,y.¢, /{ bl R &

Namf_-;s} & Ssqne-rj;{

who prm!ed ta me-on the tasls of SGﬁSch'E\‘JW eyidence fo be the: petscn}a} whose nam ard sy cnbecr.
16 the within Instroment and stknowledged toie thiat hef;{efﬂ}éy execyted thersame in ;‘:};l;(

auhorized tapamty({é}. arid that by his/herAhelr sigmaﬁw’ “wh thie instrsment the pefso o the entity
_upeh babaif of which the persn:yz‘f acted, axécuied e Indirurerd,

licertify inder PENALTY OF PERJURY under e
la\ws of the State of California that the {oregoing

Motary Pudtic - Catdcinia

Sopoma County paragraph is (rug and correct,
y Comimission # 2371851 = ' P , R N,
b - X P Y h ficiat .
" 1y Gomm, Expices oy 13,70 MATHESS my and and officisl seal

ignamre _; s umy?u /QT/? sty é -

Place Natory Sevi endlor 5tamp Above _ - Signoture ol Notory Public

GOPTIONAL ——

Completing tfis information can deter oliterotion of the document or
frauditlent reottechment of this form to on uaintended document.

Description of Attached Document

Title or Type of Documenk Flﬁ&f Aovrannd W‘f" }; fdv-("iﬂkf’é’m —De‘&{ ‘gﬁ»sﬁz 5&. m,f}"

ﬁ PRI i I e Ftfus: F‘a =
Documem Liata!, /J/’;_ﬁf/zc* ;ue e

Signer(s) Other _Tha rt Named A%_::eve:

Mumberol Pages: Z

R L

Capacity{ies} Claimad by Signer(s}

signer's Name: — . Signer's Name;

r1.Corporate Officer - Title(sy e U Corperate Officer — THie(sk

{3 Partner - O Limited O Generat QO Farner — 01 Limited £ General

O jndidiguel C ot Attorney in Fact - Individusl 0O Atormey in Fact

o Trust&e 1 Geardian of Conservater {1 Trusteg €1, Guardian of Capservator
71 Othér: : N 3 .- [ Cther o
ngner i Repmsent&ng ' . e Signer is Representwg

©2017 National Motary Associatien
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IN WITNESS WHEREOF, Lender and Borrower have signed this First Amendment as of
the First Amendrment Effective Date,

BOEROWER: //

FRONT SIGHT MANAGEMEE:;}“({LC,
A Nevada Limited Liability Cofipay

y

By: i

Name.: lgnatius Piazze

Title: Manager

LENDER:

LAS VEGAS DEVELOPMENT FUND, LLC,
A Nevada Limited Lisbility Company

By: - \ ‘
Narme: Ré,,r?y )Zﬁ#&
Tt ﬂyj/J &2 57

IEE m"m’;ﬂ?;m
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ACKNOWLEDGMENT

A notary public or other officer completing this
certificate verities onty the ideniity of the individual
who.signed the document to which this certificate is.
atfached, and not the truthfulness, accuracy, or
validity of that document,

State of Caljffornia
County of xea /720450 _ y

On j&ﬂvﬁrﬁs’ _GTtoty  pefore me, Tefe r~ Ctticonsis  pofuy o G
LR (insert name and title of the officer)

personally. appeared L pfierF Uns . D2iublis

who proved to me on the basis of satisfaciory avidence to be the person(y] whose name(g) felae
scribed to the within ingtrument and scknowledged to me thai hefthey executed the sama in

E’&&rgﬁwr authoiized capaczty(}ﬂs}, and that b Tiheir signaturi&sr ot the instrument the

persangs’} or the entity upon behalf of which the persol};ﬁé yacted, exscuted the instrument.

| cartify under PENALTY OF FERJURY under the laws of the State of Caih‘omla that the foregeing
paragraph is true and cormrsct.

TILER GAWRGNSKI &

i "
I
WITNESS my hand arid official seal. nikSig A gﬁf#ﬁﬁﬂ?ﬁ?g&gﬂa &
:/_’ t 22 it Cove. T &rzam?

,

Signature (j% ,>f o

Zﬁ"’%’ (Seal)

—
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CONSTRUCTION LOAN AGREEMENT
by and between
FRONT SIGHT MANAGEMENT LLC
a Nevada limited liabiity company

as Borrower

and

LAS VEGAS DEVELOPMENT FUND LLC,
a Nevada [imited liabiity company,
as Lender

Dated: October 6, 2016

4547975253355
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CONSTRUCTION LOAN AGREEMENT

THIS CONSTRUCTION LOAN AGREEMENT (this “Agresment”} is made and
entered into this Fourth day of October, 2016, by and between FRONT SIGIT
MANAGEMENT LLC, a Nevada limited Yability company (“Baptrrower™), and LAS VEGAS
DEVELOPMENT FUND,LLC, 2 Nevada limited lizhility company {“Lender™), with respeet to
the following facts: ' ' '

RECITALS

A. Borrower has requested that the Lender provide the Loan (as herelnafter defined)
to Barrower in the prncipal sum of wp to SEVENTY-FIVE MILLION DOLLARS
($75,000,000) for the purpose of paying off Existing Liens (as hereinafter defined) and financing
the comstruction of the Improvements {as hereinafter defined) in accordance with the Budget {as
hereinafter defined).

B. Botrower has secwred, or will endesvor to secure, financing for the remaining
ensts of the Project (as hereinafter defined) as follows: (1) ather equity contributions from
Borrower in the amaunt of $75,000,000, in the agprepgate, on the date the Loan is made, which
includes the enterprise value of Borrower's primary business operation, Front Sight Firearms
Training Institute (“FSETI"), which enterprise value was determined by Bring & Compaay, Inc.
to be $50,000,000 on September 21, 2015, {2) Borrower's equity in the land on which the Project
will be located, as well as the land and improvements on the adjacent parcel which is the location
of the existing FSFTI, which land is currently encumbered, infer alia, by a deed of trust with a
current outstanding balance of approximately $4,661,446.07 as of Septernber 10, 2016, and (3}
such additional construction financing s may be sécured by Borrower st a date subsequent to the
date of this Agreement, with the understanding that any and all liens securing such additional
construction financing will be superior to the hens secwring the Loan evidenced by this
Agreement. The land oa which the Project will be focated has an appraised value of $25,000,000.
The entérprise value of FSFT1 and the value of the Jand and improvements thereon are referred
to callectively as the “Borvower’s Equitv”.

C. Based upon (a) the efforts made by Lender to comply with the rules and
regulations promulgated under the EB-5 Program (as hereinafter defined) and (b) the materials
and submissions developed by Lender, the Loap has been structured for the payment of costs
relating to the development of the Project as set forth in the Budget approved by Lender.

NOW, THEREFORE, in consideration of the mutual covenants and agreements
hereinafter set forth, and for other good and valuable consideration, the receipt and sufficiency of
which are hereby acknawledged, the parties hereto agree as follows:

DEFINITIONS

For purposes of this Agreernent, the following terms shall have the following respective
meanings, unless expressly esiablished otherwise:
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“Accessibility  Regulation™ means any federal, state or local law, statute, code,
ordinance, rule, reguiation or requirement, including, Without limitation, under the United States
Americans With Disabilitics Act of 1990, as amended {the “ADA™), relating to accessibility to
facilities or properties for disabled, handicapped and/or physicaily-challenged persons, or other
persons covered by the ADA. ' '

“Adyances” means (i} any portion of the Loan advanced by Lender to or for the benefit
of Borrower in accordance with Arficle 1T of this Agreement; (i1} any advance by Lender
protect the Project or the lien of the Loan Documents, including Protective Advances; and (iii)
any other advance by Lender required or permitted under this Agreement,

~Affiliate” means any Perton, together with any other Persen directly or indirectly
conirolling, controlled by or under common coniro] with stich Person. A Person shal) be deemed
to control another Person if the controlling Pezson (1) owns 23% or meore of the voting securities

(or other ownership interests) of the controlled Person, or (ii) possesses, directly or indirectly, the:

power to direct or cause the direction of the management or policies of the controiled Person,
whether through ownership of stock, by contract or otherwise.

“Agregment” means this Construction Loan Agreement, including any amendments
andfor supplements hereto executed by and between Borrower and Lender.

“Anti-Terrorism Laws” meaos any laws relating o terrorism or money laundering,
including Executive Order No. 13224, the USA Patriot Act, the Laws comprising or
implementing the Bank Secrecy Act, and the Law administered by the United States Treasury
Department’s Office of Foreign Asset Control {as any of the foregoing Laws may from time o
time be amended, renewed, extended, or replaced).

“Archifect’s Agreement” means that certain agreement to be entered into by and
between Borrower and the Project Architect for design of the construction work with respect 10
the Improvements and other services related to the same.

“Blocked Persor” has the meaning assigned to 1t in Section 4.26(b).

“Borrower” has the meaning assigned to it in the introductory paragraph hereof.

“Borrower Eguity” means other equity contributions from the Borrowey as described in
Recital B above.

‘?BG;‘.?{%}V@; Gne'rat%iggﬁgreement” means that certain Amended and Restated Operating
Agreement dated February 16, 2012,

“Borrower’s ﬂ'rszgﬁimtinnal_: Doguments” means all fonmation documents of Borrower,

including the LLC-1, including any amendments thereof and supplements thereto.

“Biiflgel” means an itemized statement of actual and estimated costs to be incurred by
Borrower with respect to the construction of the Improvements, apd other non-construction costs
relating 1o the Project and Borrower’s business operations as set forth in Exhibit A, attached
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herets and made a part hereof, signed and sworn 1o by Borrower, as the same may be amended or
supplemented from time to time, specifically atlocated to be paid with Loan proceeds.

“Business Day” means any day other than a Saturday, a Sunday, or a legal holiday on
which banks in Las Vegas, Nevada, are not open for business,

“Clostng Date” means the date that this Agreement is executed, which shall be the date
on or -about which Lender reasonably anticipates making the initial Advance to the Borrower
pursuant to the terms and conditions of this Agreement,

“Code” means the. Interpal Revenue Cods of 1986, as amended.

“Collateral” means-(a} all of the collateral covered by the Deed of Trust, this Agreement
or any other Loan Document, and (b) ali accessions to, substitutions for and replacements,
products and proceeds of any of the foregoing, including, but not Limited to, proceeds of any
insurance policies, claims against third parties, and condemnation or requisition payments with
respect to all or any of the foregoing.

“Commencement Date” means the date following instatlation of the required
infrastructure on the Land and on which construction of the buildings that will constitute the
Front. Sight Resort and Vacation Club units commences.

“Commitment” means an amount not o exceed seventy five million doilars
(75,000,000). "Svch Commitment shall be reduced by any principal payments made by or on
behalf of Rorrower or any principal reductions otherwise required under and pursuant fo the
Loan Documents,

“Completion” means that (i) such portion of the Improvements are substantially
completed in accordance with the Plans, as reasonably approved by Lender, paid for in full, free
of all mechanics’, labor, materialmen’s and other simijar kien claims, and substantial completion
has been certified by the Project Architect; (ii) a certificate of substantial completion for such
Improvements has been signed by Borrower delivered to Lender; (iii) Lender has received
acceptable evidence that all Govemmental Requirements and all private restuctions and
covenants relating to such Improvements have been complied with or satisfied (if applicable) and
that final certificates of accupatcy for such Improvements, if applicable; have been issued by all
appropriste governmental authorities; and (iv) the requirements in Seglion 3.7 have been
satisfied.

“Complétion Date” means the date that is no latér than thirty-six (36) months from the
Commencerment Date. The Completion Date shall be subject to extensions for delays resulting
from Farce Majeure (as defined herein}, provided, that Borrower gives written notice to Lender
immediately upon becoming aware of the occwrrence of any Force Majeure condition and,
provided further, that the aggregate period of any and all such Force Majeure delays shall not
exceed ninety (90) days.
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Contractor” means any person, party or entity which has a contract or subcontract
under which payment may be requlrcd for any work done, material supplied or services
furnished ip connection with acquiring, constructing, financing, cquipping and/or developing the
Projett.

“Control” means the power to direct or cause the direction of the management and
policies of a Restricted Party or any other Person, directiy or md;rccﬂy, whether through the
ownership of voting securities or other beneficial interests, by contract or otherwise.

“Beed of Trust” means the Deed of Trust, Assigament of Leases and Rents, Security
Ag,reemenf and Fixture Filing of even date herewith, encumbering the Project, executed by
Barrower in favor of Lender to secure the Loan, including any amendments, modifications:
and/or supplements thereto.

“Defanlt” means any event which, with the giving of notice to Borrower or the lapse of
time, or both, would constitute an Event of Default.

“Default Rate” means the lesser of five percent {3%) per annum in excess of the Loan
Rate or the maximun lawful rate of interest which may be charged, if any.

“Draw Request” means a spreadsheet summary of the Budget, provided by Borrower for
an Advance of Loan proceeds under this Agreement in the form of Exhibit B attached hereto,
together with a Draw Request Ceriification. General Contractor shall be signatory to each Draw
Request to acknowledge its approval of the terms therein.

“Draw Request Certification” means a certification from Borrower to accompany all
Advances for Loan proceeds under this Agreement, in the form.of Exhibit € attached hereto.

“EB-5 Informatiop” means such docsments, certificates, and accousting information
required ta be submitted by Borrower to Lender pursuant to Article V(A), Section 5.10 hereof
for purposes of documenting compiiance by Borrower with certain aspects of this Agreement
and the EB-S Program.

“EB-5 Investors” has the meaning assigned to it in Sextion 1.7(b}.
“BR-5 Program” has the meaning assigned fo it in Section 1,7(h).

“Eoviropmental Impagt Study” means the Phase 1 FEnvironmental fmpact Study
previously delivered to Lender and prepated by GeoTek, Inc., and dated as of February 2, 2012,

“Environmental Law” means all federal, statc, regional, county and local statutes,
reguiations, ordinances, rules, regulations and policies, all court and administrative orders and
decrees and arbitration awards, and the common faw, which pertain o environmental matters or
contarmipaiion of any type whassdever, including, but not limited to, those relating to the
presence, manufacture, piocessing, use, distribution, treatment, storage, dispesal, generation or
trapsporiation of Hazardous Substances; atr, water {includiing surface water, groundwater, and
stormwater) or soil (including subsoil) contamination or pollution; the presence or Release of
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Hazardous Substances, protection of wildlife, endangered species, wetlands or naturaf IESUMECES;

heaith and safety of employees and other persons; and notification requirements relating to the
foregoing, inctuding, without Dimitation, the following stamutes, and regulations adopted
thereunder: the Comprebensive Environmental Response, Compensation and Liability Act, as
amended by the Superfund Amendments and Reauthorzzation Act of 1986, 42 U.8.C. § 9601 et
seq. (“QM___”} the Solid Waste Disposal Act, as amended by the Resource Conservation
Recovery Act and the Hazardous and Solid Waste Amendments of 1984, 42 U.8.C. § 6901 &t
seq. (“RCRA”} the Federal Water Polluton Contrel Act; as amended by the Clean Water Act of
1977, 33 US.C. § 1251 &t seq.; the Clean Air Act, as amended, 42 U1.8.C. § 7401 et seq.; the
Toxic Suhstances Contral Act, 15 US.C. § 2601 gt seq. (“TSCA™); the Safe Dvinking Water
Act, 42 U.S.C. §§ 300f through 300j; the Hazardous Materials Transportation Act, 49 USC. §
1801 ¢t seq.; the Oil Polution Act of 1990, 33 US.C. § 270! et seq.. the Emergency Planning
and Community Right-to-Know Act, 42 U.S.C. § 11061 ¢t seq.; and the Occupational Safety and
Health Act, 19 U.S.C. § 6251 et seq, as each of the foregoing may be amended from time to

time.

“Environmental Liability™ means any claim, demand, oblipation, cause. of action,
alegation, order, violation, damage, injury, judgment, penalty or fine, cost of enforcement, cost
of remedia} action, diminution in value or any other cost or expense whatsoever, inbcluding
reasonable attorneys’ fees and disbursements, resuliing from the presence or use of Hazardous
Substances, the violation or atleged violation of any Environmental Law, or the imposition of
any Environmental Fien.

“Environmental Lien” nieans a Security Interest i favor of any third party for: (a) any
liability under an Environmental Law; or (b} damages arising from o6r cosis incumred by such
third party ip response fo a Release or thresiened Release of any Hazardous Substance or
constituent into the environment.

“Eguipment” means all furniture, fixtures and equipment direetly acquired by Borrower
with the proceeds of the Loan and located or to be jocated in or on, and used in connection with,
the management, maintenance or operation of, the Land and the Improvements.

“ERISA” means the Employee Retirement Income Security Act of 1974, as the same
may from time to time be amended, and the rules and regulations promuigated thereunder by any
governmental agency or authority, as from time to time in effect.

“E B,!SA Affiliate” means any trade or business {vrhather or not tncorporated) which is a
member of a- group of which Borrower is a member and which is under common contrel within
the meaning of Section 414 of the Code, as amended from time $o time, and the regnlations
promulgated and rulings issved thereunder.

“Escrow Account” means the account that has been established for the benefit of Lender
with the Escrow Agent.

“Escrow Administrator” means NES Financial Corp, a Califormia corporation.

L))
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“Escrow Ageat” imeans Time Escrow, Inc, 3055 Wilshire Boulevard, Suite 1150, Los
Angeles, Ca. 90010 .

“Bscrow Agreement” means that certain agreement between Escrow Agent and the
Lender effective as of July }, 2014,

“Estimated Construction Cost Statement” means an itemized statement of actual and
estimated costs of the Project, in the form of Exhibit E atiached hereto and hereby made a part
hereof, signed by Borrower, General Contractor and the Project Architect, as the same may be
amended or supplemented, and consistent with the dems enumerated in the Budget.

“Eyent of Defaulf” has the meaning assigned fo it in Section §.1 hereof.

“Exeluded Taxes” means, in the case of Lender, taxes imposed on its overal} net income,
and franchise taxes imposed on it, by (a) the United States of America or any subdivision
thereof, (b) the jurisdiction under the laws of which: Lender is incorporated or organized, (¢) the
jurisdiction in which the Lender’s principal exesutive office is located, or (d) any foreign
government of subdivision thercof,

“Extension Fee” means a non-refundable fee in the amount of one-percent (1%} of the
then-existing cutstanding principal balance of the loan as the date of the first day of the
Extension Term, payable by Borrower 1o Lender on or before the first day of the Extension
Term. “Extension Terst” has the meaning assigned to it in Section 1.6,

“Fees” means the Extension Fee.

“Eirst Opiion Maturity Date” as set forth in Section 1.6, shall be the date twenty-four
(24 montbs after the Initial Maturity Date.

“Fiscal Year™ means the period of January 1 of any year through December 31 of such
year,

“Foree Majeure” means any act of God; strikes, shortage or unavailability of labor or
materials; lockouts or labor difficulty, explosion; sabotage; aceident; riot or civil commetion,; act
of war; fire or other casualty; adverse weather conditions; governmental delays; legal
requirements; and other causes beyond the reasanable control of Borrower.

“GAAP”® means generally accepted accounting principles consistently applied and
maintained throughout the period indicated and ¢onsistent with the financial statemenis delivered
to Lendeér pursuant to Arlicle 'V Whenever any accounting term is used herein &nd is not
otherwise defined, it shall be interpreted in accordance with GAAP,

“Genern} Cootract”™ means one or more agreements by and between Bosrower and
Genersl Contractor for the construction of the Project.
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“General Contractor” mesns one or more general contractors duly licensed in the State
of Nevada and selected by Borrower, as identified to Lender on or before the Commencement
Date.

“Goverprmental Auihority” means any court, board, agency, commission, office or
authority of any nature whatscever or any governmental unit (federal, suate, commonwealth,
county, district, municipal, city or-otherwise) whether now or hereafter m existence.

“Gavernmental Requirements” means all Laws, statutes, codes, ordinances, and
governmental rules, regulations and requirements of 2 Govemmental Authonty applicable to
Borrower, Lender or the. Project, including, without limitation, Environmental Laws, and the
requirements of the ADA, and all covenants, agreements, restrictions and encumbrances
contained in any instruments, cither of record or known to Borrower, st any time in force
affecting the Project or any part thereof, including any which may (i) require repairs,
modifications or alterations in or to the Project or.any part thereof, or (ii) in any way limit the use
and enjoyment thercof.

“Hazardous Substance(s)” means any substance, chemical, compound, product, solid,
gas, liquid, waste, byproduct, poifutant, contaminant, or material which is defined or reguiated
under any Favironmental Law, and includes, without limitation, (a) mold, ashestos,
polychlorinated biphenyls, and petroleum (including petroleum products or derivatives, crude oil
or any fraction thereof), and (b)any material classified or regnlated as “Bazardouns waste™
pursuant to RCRA.

“Holdback” means 25% ($125,000) of each ER-3 Investor’s subscription, held in the

Escrow Account for Lender’s benefit, which will uitimately either be made available for refund
to an investor if the Release Condition is not satisfied oz, if the Release Condition is satished, be
made available for an Advance to Borrower.

“Management Agreement” means that certain Club Management Agreement to be
entered into by and between Bomower, Front Sight Resort and Vacation Club Members
Association, Inc., and Manager

“Manager” means LaTour Hotels and Resorts, Inc., a Califomia corporaticn, and any
sucéessor manager approved by Lender.

“Ymprovements” means the buildings and improvements, including the existing facilities
used by FSFTI in the pperation of its busincss {the "FSFTT Facility™) as well 25 all structures or
improvements to. be built on the Land, including, without Himitation, the jtems described in
Exhibit F, attached hereto, which i based on the description of the Project in the Executive
Summary of the Business Plan, as well as site work, landscaping, parking avess, access drives,
offices, and common areas which are Lo be placed or constructed upon, above or below the Land.

“Indebtedness” means in all cases without dupiication; all items of imdebtadness or

liability of Borrower other than the Obligations, at any time which in accordance with-GAAP
would be ipcluded in determining tofal liabiiities as shown onr the Jiability side of 2 consolidated
balance sheet of Borrower as of the dare of determination, including: (a) indebtedness for

7
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borrowed money; (b} obii gaiiens under direct or indirect guarantics of indebicdriess or
abligations of others referred to in clause {a) above; {¢) any indebledness secured by any
Security Interest on the property of sach ent:ty, and (d) liabilities in respect of unfunded vested
benefits under any Plan far which the minimium ﬁmdmg standards of Section 302 of ERISA have
not been met.

“Indemnified Parties” has the meaning assigned 10 i in Section 8.2(h).

“Initia} Matarity Date™ means the date sixty (60) months after the first disbursement of
funds by Lender to Borrower under this Agreement.

“Initial Term” smeans that period of time commencing on the Closing Date and ending
sixty (60) months after the first disbursement of funds. by Lender to Bomower under this
Agresment.

‘Yuterest Reserve” means a portion of the proceeds of the Loan allocated to pay interest
on the Loan through Completion of the Improvements, the initial and continuing amount of
which shail be the equivalent of three months’ worth of intérest, calculated at the Loan Rate, on
the then-outstanding principal balance of the Loan.

“Land” means approximately 550 acres of land located in Nye County, Nevada, more
specifically described on Exhibit [, attached hereto'and made a part hereof by this reference.

“Late Charge” has the meaning assigned to it in Section 1.2,

“Laws” means all federal, state and local laws, statutes, codes, ordinances, rules and
regulations, including judicial opinions aud presidential authority in the applieable jurisdiction.

“Lease” means any lease, subiease or sub-sublease, letting, license, concession or other
agreement {whether written or ozl and whether now ot hereafler in effect), pursvant to which
ary Person is granted & possessory interest in, or right to use or vecupy, all or any portion of uny
space in the Project, and every modification, amendment or other agreernent relating to such
lense, sublease, sub-sublease or sther agreemient entered into in connection with such lease,
sublease, sub-subjease or other agreement and every guarantee of the performance and
observance of the covenants, conditions and agreements 1o be performed and observed by the
other party themto.

“Lender-Approved Appriisal” means that certain appraisal dated as of October 8,
2014, prepared by Hospitality Real Estate Counselors and previously provided to, and accepted
and approved by, Lender,

“Liens” means any morngage, deed of trust, deed to secure debt, lien (statutory or
otherwise, but excluding liens for ad valorem taxes that are not delinquent), pledpe,
hypothecation, easement, restrictive covenant, preference, assignment, security interest, or any
other encumbrance, charge or transfer of, or any agreement to enter into or create any of the
{foregoing, on or affe::.tmg all or any portiva of the Project or any nierest therein, or any direct or
indirect interest in Bomower, including any conditional sale or other title retention agreement,
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any financing lease having substantially the same economic effect as any of the foregoing, the
filing of any financing statemént, and mechanic’s, materiaiman’s, construction and other similar
liens and encumbrances.

“Loan™ means collectively, the loan of the proceeds of the Note by Lender to Bomrower
in Advances to bé made pursoant to the terms of this Agreement in the maximum aggregate
printipal amonnt not to execed the Cominitment.

“Loan Docaments” means all documents now or bereafter entered into which evidence,
secure and/or govem the Loan and/or any of the Obligations, including, but not limited to, this
Agreement, the Note and the Deed of Trust.

“Loan Rate” means the interest rate applicable to the Loan as cajcutated at an annuai rete
of 6% during the Initial Term and, if extended, 7% dwning the Extension Term.

“Materiai Adverse Qccurrepce” means any occumence of whatsoever nature (including,
without limitation, any firm, fipal zmd unappealable ddverse determination in any litigation,
arbitration or govemnmental investigation or proceeding) which Lender shall reasonably
determine could materially adversely affect the then-present or prospective financial condition or
nperataons of Bomrower, (he value of the Project or any other material Coliateral securing
repayment of the Loan, or impair the abjlity of Borrower ta perform Its obligations-as and when
required under any of the Loar Documents.

“Material Snbeontracter” means any subcontractor providing materials, supplics or
labor to the Project under & contract or multiple contracts in the aggregate amount of $250,600 or
maore.

“Maturity Date” means the Initial Maturity Date, subject to being extended as sef forth
in Section i .6 below.

“Note" means the Promissery Note of even date herewith, executed and delivered by
Borrower to the order of Lender, in the originat maximum principal amount of the Commitment,
including any amendmenis and/or restatements thereof and' supplements thereto executed by
Rorrower and Lender,

“Dhligations” means, collectively: (i) Borrower’s obligations for the payment of the
Loan, interest and other charges. and all Fecs; (i) the performance of ali other obligations of
Borrower contained herein; (iii} the payment and performance of each and every obligation of
Borrower contained in any other Loan Document; and (iv) the performance of each and every
obligation of Bomower contained in any renewal, extension, amendmeént, modification,
consolidetion, change of, or substitution or replacement for, all or any part hereof, the Note or
any other Loan Document

“COiperating Bodget” means a detailed listing of all anticipated annual income and
expenses from and for managing, maintaining and operating the Project (or any portion thereof)
far its first full or partial Fiscal Year and for each succeeding Fiscal Year of operation, prepared
by Borrower and in form and substance reasonably acceptable to Lender.

9
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8¢$” means actual operating expenses of the Project paid in cash by
Barmwer during such period, other than those operating expenses that are paid from Advances
made by Lender to Borrower pursuant to this Agreemerit.

“Operating Statemeid” means, for any period, a current, detailed statemment of income
and expenses from and for managing, maintaining and operating the Project for such period, ja
form and substance reasonably acceptable to Lender.

“Qther Taxes” means any present or future stamp or documentary iaxes and any othér
excise of property taxes, charges or similar levies which arise from any payment made hereunder
or under the Note or from the execution or delivery of, or otherwise with respect to, this
Agrecment or the Note,

“Permitted Encumbrances” mean the Liens, charges and encdmbrances on title to the
Land listed on Schedule B, I to the Tide Commitment on the Closing Date and such other
matters of title thereafter approved by Lender in writing, For the avoidance of doubt, any liens,
charges and/or encumbrances securing the Senicr Debt shall be considered as *Permitied
Encumbrances’ as and when such fiens, charges and/or encumbrances are granted by Borrower
in favor of the provider of the Senior Debt.

“Person” means an individual, corporation, partresship, limited Hability company, joint
venture, trust o7 unincorporated organization.

“Plan” means cach employee benefit plan covered by Title IV of ERISA whether now in
existence or hereafier instituted, of Bomrower or any ERISA AfGiiate.

“Plans” mean the final construction plans for the Improvements, including drawings,
specifications, detalizs and manuals, as approved by the applicable Governmental Authority
responsible for reviewing and approving construction plans for compliance with applicable
Governmental Requirements.

“Project” mesans the Land, the Improvéments and the Equipment.

“Project Architect” means K.C. Camis Architect or such other architect(s) duly licensed
in accordance with the laws of Nevada as may be selected by Barrower.

“Protective Advance” means all necessary costs and expenses {including reasonable
attomeys® fees and disbursements) reasonably incumred by Lender in order to remedy an Event of
Defanlt under the Loan Documents, which Event of Default, by its nature, may impair any
portion of the collateral for the Loan or the value of such collatersl, interfere with the
enforceability or enforcement of the Loan Documents, or otherwise materially impair the
payiment of the Loan, and ether Obligations {including, without iimitation, the costs of unpaid
insurance premivms, foreclosure costs, costs of collection, costs incurred in bankruptey
proceedings and other costs incurred in enforcing any of the Loan Documents,

“Regional Center” means ERBS Empact Capital Regional Center, LLC, a Nevada Hmited
Hability company.

19
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“Related Party” means any ons or more of the following: (a) an Affiliate of Borrower,
or {bj any of the sharcholders, parters, members or otlier equity holders of Rorrower, and any
Afffljate thereof,

“Release” means, without limitation, {a) any intentional, unintentional, knowing or
unknowmg pr&se:mc spilling, leaking, pumping, pouring, emitting, emptying, discharging,
mxgratmg injecting, escaping, leaching, dumnping or dispesing any Hazardous Substance at, on
or into the. indoor or outdoor enviromment or otherwise in, onto, from or about the air, water
(including surface waters and groundwater), soils, subsoils or any other surface or media on-site
or off-site, and (b} the abandonment or discarding of bameéls, drums, containers, underground
tanks, or any other receplacles ever containing any Hazardous Substanees.

“Release Condition™ means approval of an EB-5 Investor’s 1-526 Immigrant Petition by
the USCIS.

“Restricted Party” means Bomower; and any shareholder, parther, member or non-
member manager, or any direct or indirect legal or beneficial owner, of Borrower, from time to
time.

“Security Interest” means any lien, pledge, mortgage, encumbrance, charge ot security
interest of any kind whatsoever (mcludmg, without Hmitation, the lien or retained security title of
- conditional vendor) whether arising under a scourity instrumnent or as a matter of Taw, judicial

process or otherwise or the agreement by Borrower, or any Subsidiary of Borrower, to grant any’

lien, security interest or pledge, mortgage or encumber any asset.

“Senior Debt” means the additional loas that will be sought by Borrower, and which
Borrower will use it best efforts to obtain, from a traditional financial institution specializing in
financing projects such as the Project. Althovgh the Senior Debt would be funded subseguent to

this Loan, Lender agrees to subordinate ity Deed of Trast o the new Senior Debt, so long as the:

Borrower is not in defaulf and all of the following conditions are met;

(2) The loan shall be evidenced by a promissory note not in excess of Fifty Miltion and
n0/100 United States Doblars (U8350,000,000.00).

{b) The loan proceeds shall be disbursed in payment, or in reimbursement for payment, of
the construction and development of the Project.

(¢) The loan shall contain provisions concerning disbussement procedures, mechanismis to
protect against mechanics liens and refated mattets as are eostornarily found in consiruction
loans made by institutional lenders and Lender shall be provided with copies of such
documents showing the progress of construction and the disbursement of funds as arc
provided to senior lender.

Bormrower shall obtain such Senidr debt no later than December 31, 2016
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buhscri_qtmn Conditions” means, for cach EB-5 Investor, the following conditions:
() Lender’s receipt-of completed subscription documents; (b) deposit of the entire subscription
price into the Escrow Account; {¢) proof of 1-526 filing wsth the USCIS; and {d} EB-5 Investor
receipt of notice of acceptance from Lender.
“Subsidiary” means any corporation or other entity of which more than 50% of the
ocutstanding capital stock or interests having ordinary voting power to <lect a majority of the
board of directors or the buard of govemors or otherwise to Control the activities of such entiry
(inmespective of whether or not at the timé other class or classes of the eqmty of such entity shali
or might have voting power upon the oceurrence of any contingency) is at the time directly or
indirectly owned by Bormrower or by one or more other Subsidiaries,

“Taxes” means any and all present or future taxes, duties, levies, imposts, deductions,
charges or withholdings, and any and 2l liabilities with respect t the foregoing, but excluding
Excluded Faxes and Other Taxes.

“Title Cornmitment” means that certain ALTA Plain Language Commitment Number
NC8-733020-HHLV, dated as of September 16, 2015, and prepared by Title Company.

*“Yitle Company” means Chicago Title Insurance Company.
"HUSA Patriot Act” means the Uniting and Swengthening America by Providing

Appropriate Tools Required to Intercept and Obstruct Terrorism. Act of 2001, Public Law 107-
56, as the same has been, or shali hereafler be, renewed, extended, amended or replaced.

“USCIS” means the United States Citizenship and Immigration Services of the United
States Department of Homeland Security.

ARTICLE §
LOAN

Section 1.1 Principal. Subject to the terms and conditions of this Agreement, Lender
agrees 1o lend to Borrower and Borrower agrees to borrow from Lender, the proceeds of the
Loan, from time to time in accordance with the terms hereof until the Mawarity Date, for the
purpose of refinancing, developing and constructing the Project; provided, however, Lender shal}
not be obligated 10 make any Advance if, after giving effect (0 such Advance, the sum of
Lender’s aggregate Advances then outstanding would exceed the Commitment. Each Advance
shall bear interest at the Loan Rate, computed on each Advance from the date it is made by
Lender as more fuily described in Section 1.2 below. In no event shali Lender be obligated
hereunder to lend to Borrower mete than Bomrewer has quaiified to receive under the terms of
Articte 111 hereof,

All Advances made by Lender shall be evidenced by the Note. The entire principal
balance of the Note shall mature and be payable at the Manurity Date.
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Lender shall enter in its records the amount of each Advance, -the rate of interest bome on
such Advances ani the payments of the principal balance and interest received by Lender, and
such récords shall be conclusive evidence of the subject marter thereof, absent manifest error.

Section 1.2 Interest. Borrower shall pay to Leader mterest on the Note computed at
the Loan Rate.

In the event that the interest and/or charges in the nature of interest, if any, provided for
by this Agreement or by amy other Loan Document, shall contravene a legal or statutory
limitation appiicable to the Loan, if any, Borrower shatl pay only such amounts as would legaily
be permitted; provided, however, that if the defense of usury and all similar defenses are
unavailabie to Berrower, Borrower shail pay all amounts provided for herein. If, for any reason,
amounts in excess of the amounts permitted in the foregoing sentence shall have been paid,
received, collected or applied herevnder, whether by reason of acealeration or otherwise, then,
and n that event, any such excess amounts shali be apphied to principal, uniess principal has
been fully paid, i which event-snch excess amount shall be refunded to Borrower,

Interest af the Loan Rate shall acerue on each and every Advance from and after the date
it is made by Lender to Borrower. Notwithstanding the foregoing, and for the aveoidance of
doubt, it 1s expressly acknowledged and agreed bétween Lender and Borrower that Barrower
shail pay interest only-on such amounts as actually have been dishursed directly to Borrower and
that Borrower shall not pay interest an any amotints retained. by Lender, including, but not
Jimited to, the Holdback and the Interest Reserve. Principal and interest shall be paid by
Borrower in accordance with the Note. Interest shall be paid monthly, Interest shall be computed
at the Loan Rate and shall be computed on the basis of a 365 day year, but shall be charged for
the actual number of days principal is unpaid. If all unpaid Advances made by Lender have not
been repaid on or before the Initial Maturity Date, or the First Option Matunty Date, as
applicable, or if an Event of Default occurs pursuant to this Agreement (and is not cored in
compliance with the terms of this Agreement) or any other Loan Document or if all amounts due
under the Loan Documents otherwise become dueand paysble in accordance with the terms and
conditions of the applicable Loan Documents, then the entire unpaid balarice of all Advances
made by Lender and a}} other Obligations shall (without notice to or demand upon Borrower) at
the sole option of Lender become due and paysble on said date, together with al} unpaid, accrued
interest thereon, and with interest computed at the Default Rate during the continuance of the
Event of Defaunlt or if such Event of Défault is rot cured or waived, then from and affer that date
until all Advances are paid in full: In such event, interest at the Defauit Rate shall be payabie on
the fifth (Sd‘) day of each cajendar month.

In the event that Borrower fails to make any required payment.of principal or interest o
the Note (other than the balloon payment at the Maturity Date) an ot before the fifth (Sﬁ’)
Business Day following the dug date thereof, Borrower shall pay 10 Lender, in addition lo
interesi at the Loan Rate, a late payment charge equal to three percent (3%) of the amount of the
overdue payment (each, 2 “Late Charge™), for the purpose of reimbursing Lender for a portion
of the expense incident to handling the overdue payment. The Late Charge shall appty
individually to all payments past due and there will be no daily prorated adjustment. This

provision shall not be deemed to excuse a late payrent or be deemed a waiver of any other rights
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fender may have including the right to declare the estire unpaid principal and/or interest
immediately due and payable. Borrower agrees that the [ate Charge is 4 provision for liguidated
damages and represenis a fair and reasonable éstimate of the damages Lender will ineur by
reason of the late payment considering all circumstances known to Borrower and Lender on the
date hereol. Borrower further agrees that proof of actual damages will be difficult or impossible;

Section 1.3 Prepayment. Subject tp the following sentence, Borrower may prepay
the Loan, in whole or in part, without any prepayment penalty or premium, at any time during
either the Initial Term or the Extension Term. Notwithstanding the foregoing, Bomrower shall
not repay any portion of the Loan corresponding t0 that portion of an Advance made by Lender
to Borrower with the. funds received from a Class B member of Lender until such time as said
Class B member of Lender shall bave received final adjudication of his or her 1-829 petition
removing conditions for permanent residency in the Upited States,

Section 1.4 Payments. All payments and prepaymenis of principal of, and inter¢st on,
the Naote and all Fees, expenses and other Obligations under the Loan Documernts payable 10
Lender shall be made, without deduction, set off, or counterclaiy, in imunediately available
funds not Jater than 2:00 p.m., Pacific tie on the dates due, to Lender at the office specified by
it from time to time, for the benefit of Lender, except as otherwise specificallv provided in this
Agreement. Funds received on any day after 2:00 p.m., Pacific Time ghall be deemed to have
been received on the next Business Day, Whenever any payment to be made hereunder or on the
Mote shall be stated to be doe on a day which is not a Business Day, such payment shall be made
on the next succeeding Business Day and such extension of time shall be included in the
computation of any interest or fees. Borrower hercby authorizes Lender, st the discretion of
Lender, to make an Advance in order to pay, on behalf of Borrower, any amount due on the Note
or pursuant to any of the other Loar Documents without further action on the part of Borrower
and regardiess of whether Borrower is able to comply with the terms, conditions and covenants
of this Agreement at the time of such Advance.

(1) So long as no Eveni of Default has occurred and 1y continuing, all
‘payments received by Lender (including the proceeds of Advances Tor such payments)
for application to the principal, interest, fees, costs and cxpenses due to Lender shail be
applicd in the following order:
First, to any costs and expenses due hereunder, and any Fees due to Lender;
Second, to any unpaid interest then due under the Loan Docurents:
Third, to all Obligattons; and

Fourth, to the unpaid principal balancs of the Note,

{if}  After an Event of Default has occurred and is continuing, all amounts
received by Lender shall be applied in the following order:

First, 1o any costs and expenses due hereunder, and any Fees dueto Lender,
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Second, to costs and expenses of preserving the Collateral, preserving Lender's
security interests therein and enforcement of tie rights of Lender under the Loan
Documents;

Third, to any unpaid interest then due under the Loan Documents
Fourth to ail Obligations; and
Fifth, to the unpaid principal balance of the Note:

All amounts received by Lender {whether the rcsult of payment transmitied by Bomrower
or otherwise) on account of payment of interest oa or principal of the Note, or othet payments
due under this Agreement or any other Loan Documents, as the case may be, shall be so applied
by it pursuant to this Sechion,

Section 1.5 Fees. In addition to the interest and other consideration to Lender herein,
Bomrower agrees to pay to Lcnder the Fees, as and when due in accordance with the ferms of thc
Loan Documents. No termination or reduction of the Commitment and no failure of Borrawer to
satisfy the conditions set forth in Article [T shall entile Borrower to a refund of any portion of
such Fees.

Section 1.6  Extension of Maturity '_J}ate. At the option of Bowower, the Initial
Maturity Date may be extended until the First Option Maturity Date (the “Extension Term™), if
all of the following conditions are safisfied, in the sole discretion of the Lender:

{a)  Borrower gives written notice of its request for an extension {o Lender by
no earlier than one hundred twenty (120) days and by no later than niuety (50) days prior
1o the Ininal Matunity Date;

(b}  The Project has been issued a certificate of occupancy by the competent
(Governmental Authonty

{c) Payment by Borrower of the-Extension Fee;

{d) As of the date of request and on the [nitial Maturity Date, there exists no
Default or Event of Defauit;

(e) As of the date of request and ob the Initial Maturity Date, no materjal
adverse change in the fimancial condition of the Borrower has oceurred;

(H The delivery from Botrower to Lender of all financial information relating
to Borrower in accordance with Section 5.10(a) hereof;

{g)  There shall have been no material adverse change ta the physical
condition of the Project, and the Project shall be free and clear of ali Liens (other than the
lien of the Deed of Trust, the Permitted Encumbrances and the Lien of ad valorem faxes
that are not delinguent) nnless approved in writing by Lender,
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(hy  Borrower delivers to Lender an Architect’s certificate of compietion of the
construction works of the Project and a copy of the plans and drawings for said
construction works, if not previously provided to Lender.

(i) Borrower delivers 1o Lender an endorsement to or reissuance of the exsting
Title Policy, bringing current the effective date of such coverage, stating that the coverage
afforded by the Title Policy shall not be affected because of such extepsion and showing that
there have been no Licns against the Project from and after the date hereof, unless consented to
i writing by Lender;

In the event that, for any reason, Borrower fails to satisfy all of the foregoing conditions;
the Loar shall mature end be due and payable in full on the Initial Maturity Date, as determined
by Lender in its sole discretion.

Section 1.7 EB-S Program Reg uirements.

{a}  Lender hereby represents and warmants that, as of the date of this
Agreement, pursuant to that centain letier from the United States Citizenship and
Immigration Services (“"USCIS”) dated July 27, 2015, EBS linpact Capital Regional
Center, LLC, a Nevada limited hability company (*Regional Center™) is authorized to
act #s an approved and federally-designated “regional center” under the Immigrant
Investor Pilot Program created by Section 610 of Public Law 102395 (Oct. §, 1992),
which has been extended through September 30, 2816, The Regional Center may provide
construction fmancing in Nye County, Nevada. The Regional Center will sponsor the
Project for EB-5 Program purposes. '

{t)  The Loan will be comprised of investments made into Lender anticipated
to be in the approximate amount of Five Hundred Thousand Dollars ($500,000) (which
amouni may be increased pursuant to newly enacted EB-5 visa legistation) per immigrent
tnvestor (collectively, the “EB=5 Investors™) who secks to obtain permanent residence in
the United. States under the EB-5 Immigrant Investor Program created by Section
203(b)(3) of the Immigration and Nationality Act (INA} (“EB-S Program™). Such funds
sheil initially be held by Escrow Agent in the Escrow Account which will be
adminisiered and maintained by the Escrow Admimstrator). Upon satisfaction of each
EB-3 Investor’s Subscription Conditions, 75% ($375,000) of his or her subscription will
be released 10 the Lender by the Escrow Administrator, pursuant to the Fscrow
Agreement, and made availabie for an Advance to Barrower upon Bomower's request,
The remaining 25% ($125,000) of each EB-3 Investor's subscription (“Holdback™ will
be: held in the Escrow Account for the Lender’s benefit until the corresponding EB-$
Investor’s 1-526 Immigrant Petition is cither approved or finally adjudicated and denied
by the USCIS. The Holdback may be released to the Lender by the Escrow
Administrator, upon the Lender’s written direction, afler the comresponding EB-5
Investor’s I-526 Immigrant Petition is approved by the USCIS (“Release Cundition™).
At such time, the Holdback may be released and made available for an Advanee 1o
Borrower. If the Release Condition is not satisfied, the. Holdback will be released to the
Lender and may be made avabiable for refund to the corresponding EB-S Investor. As

16

3562



mere fully set forth in Section 1.2 above, Lender shall not charge Bomrower interest on
the amount of the Hoidback.

{c) Lender and Regional Center shall be responsible for monitoring at
Lender’s sole cast and expense the required submissions made by the EB-5 Investors
and/or their jegal counsel for purposes of seeking 1o obtain the neeessary approvals froms
the USCIS fer the EB-3 Investors® conditional residency in the United States in
accordance with the requirements of the EB-5 Program.

{d)  Borower acknowiedges that, for compliance with the rules and
regulations promulgated under the EB-5 Program, Lender is required to deploy 1ts funds
with third parties located within the approved geographic srea of the Regional Center.
Based upon the materials provided by Borrower, Lender has determined to alfocate the
Loan fo Borrower as a qualified third party in compliance with the rules and regulations
promulgated under the EB-5 Program. Lender acknowiedges that the Project has been
approved by USCIS as an “Exemplar Form 1-526 Petitton Project.”

{e)  Borrower shall use the proceeds of the Loan solely for the purpeose of
fending directly, or advancing to Affiliates to pay, the costs of the Project, in accordance
with the terms and conditions of this Agrecment, as set forth in the Budget and the
Project documents submitted to, and approved by, USCIS.

Q) Borrower shall submit to Lender the EB-5 lnformation. Failure of
Borrower to use the procesds of the Loan in accordance with the terms and conditions of
this Agreement or 10 provide the EB-5 Information shall be a default pursvant to Section
6.1.

ARTICLE T}

CONDITIONS OF BORROWING

Lender shall not be required to make any Advance hereunder uvntil the pre-closing
requirements, conditions and other requirements set forth below bave been completed snd
fuifitied to the satisfaction of Lender, at Bomrower's sole cost and expense.

Section 2.1  Pre-Closing Reguirements. On or prior (o the Closing Date {except as
otherwise provided in this Section), Borrower- shall provide to Lender, except as otherwise
instructed, éach of the following, in form and substance acceptable to Lender:

(a) A copy of the Title Commitment.

(b) A schedule listing all primary coniracts refating to the Project having 4
contract sum in excess of $250,000.

(¢} One (1) copy of the recent, certificd ALTA/ACSM Survey of the Land,
which has afready been delivered to, and approved by, Lender. Soif reports on the Land,
as already delivered to, and approved by; Lender.
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{d}  The Environmental Impact Study. already delivéred fo, and approved by,
Lender. Certificates of insurance, together with paid receipts, indicaling that al} insarance
currently required under the terms of Segtion 5.6 hergof.

{e) That certain Development Agreement adopted purshant to Nye County
Ordinance No. 378, recorded on August 3, 2009, a5 Document Number 731349 in the
Official Records of the Nye County, Nevada, evidencing the applicable zoning with
respect (o the Property.

{f} A copy of Borrower's Organizational Docoments, certified as true, correct
and complete by a manager of Boower authorized 1o do so, together with (i) a current
certificate of existence/good standing from the jurisdiction in which Borrower was
organized (and from the jurisdiction in which the Land is located, if different from the
jurisdiction in which Borrower was organized), and (31} resolutions and/or consents of
those parties necessary (o authorize the trapsaction contemplated hereby.

(g) A flood-zéne certification indicating that the Project is not lovated in a
flood plain or any other flood-prone arsa as designated by any governmental agency;
provided, however, that if the Project is so located, Borrower shall provide proof of flood
insurance 1o Lender as required by Lender.

{h) A proposed Operating Budget for the Project for its first Fiscal Year of
operation I the form previously submitted to the Nevada Real Fstate Division in
caripection with the registration of the Frong Sight Resort and Vacation Club.

{1} Letters {rom the suppliers confirming the availability of water, storm and
sapitary sewer, gas, clectric and telephone utilitics for the Project.

0y A copy of each non-canceliable agreement relating to the management,
operation of maintenance of the Property and of each such agreement which cannot be
capcelled upon notice of thirty (30) days or less.

Section 2.2 Loan Documents. On or before the Closing Date; Borrower shall execute
and deliver {or cause to be executed and delivered) to Lender, the Loan Documents, in form and
substance reasonably acceptable to Lender and o its counsel, in ‘their sole bnt feasonable
diseretion,. to evidence and secwre the Loan. lender may designate which of the Loan
Documents are to be placed of record, the order of recording thereof, and the offices in which the
same are 1o be filed and/or recorded. Bocrrower shall pay all filing, documentary, intangible,
recording and/or registration taxes and/or fecs due upon the Note, if any, the Deed of Trust, any
finanicing statements andfor the other Loan Documents

Section 2.3 Tifle Insurance. On or prior to the Closing Date, Lender shall have
received the Title Policy, proforma or a marked-up commitment 1o issue the Tiile Policy, signed
by an officer of the Title Company, in form and substance satisfactory to Lender and including
all endorsements as required by Lender. Title Company will provide priority insurance over all
possible mechanics’ lien claims, despite the fact that construction of the Improvessents may have
commenced prior to the recording of the Deed of Trust.
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 Section 2.4 Opinion of Berrawer’s Attorneys. Lender shall have received from
outside counsel for Borrower one or more cutrent written opinions, in form and substanece
acceptable 1o lLender, addressed fo Lender, covering matters such as due formaton,
authorization, execution and delivery of the Loan Documents.

ARTICLE 11J
ADVANCES OF LOAN PROCEEDS

~ Section 31 General. Provided no Default or Event of Default has oceurred and is
continuing, the Loan proceeds shail be advanced by the Lender for the benefit of Borrower in
accordance with the terms and conditions set forth in this:Article {II. All monies advanced by
the Lender with respect to the Project shall canstitute 2 loan made to Borrower under this
Agreement, evidenced by the Note and secured by the other Loan Documents, and interest shall
be computed thereon, as prescribed by this Agreement and the Note, from the date the Loan
accournt is charged with the amount of the Advance,

Lender will advise Borrower within five {5) business days every tima I.ender has
received a new EB-5 Invesior’s funds into the Escrow Account. If so requested by Bomower,
Lender will make an Advance of as little as $375,000, which represents the available funds from
each new EB-5 Investor parsuant to the terms of this Agreement.

Lender reserves the right 1o make Advances of amounts on the Note which are allocated
to any of the designated items in the Rudget for soft or hard costs related to the development of
the Project, and construction of the Improvenents or otherwise with respect to the Project or for
such other purposes or in such different proportions as Lender may, in its reasonable discretion,
deem necessary or advisable; provided, however, after the oceurrence of an Event of Defauklt,
Lender may act in iis sole discretion.

No Advance shall constifute a waiver of any condition precedent to the obhgation of
Lender to make any further Advance, or preclude Lender from thereafter declaring the failure of
Borrower to satisfy any such condition precedent to be an Event of Default. Al conditions
precedent to the obligation of Leader to make any Advance are imposed hereby solely for the
benefit of Lender, and no other party may require satisfaction of any such condition precedent or
shall be entitled to assume that Lender will make or refuse fo make any Advance in the absence
of strict compliance with such condition precedent. Provided no Default or Event of Default has
occurred, Lender may waive any requirement of this Agreement for any Advanee which Lender,
in tis reasonable discretion, determines is.not material.

Lender will Advance to itsélf, when due, from the Interest Reserve, without further order
or request from Borrower, all interest payable to Lender under the terms hercof or of the Note (so
long as the conditions to such advances have been satisfied, or waived by Lender, and sufficient
funds remajn in the Interest Reserve).

Section 3.2 Draw Rgu_ests.
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{a) From and after the date of the first Advance of the Loan, Borrower shall
deliver to Lender on a monthly basis evidence of the Project costs funded during the
preceding month (whether from Loan proceeds or otherwise), and, to the extent that
Borrower is seeking an additional Advance, the Draw Request approved by Generai
Conmactor, together with an iiemized swmmmary and copies of all invoices inchuded in
such disbursempent.

(b} Prior to the date of the first Advance. of the Loan, Borower shall, in
addition to sat:sﬁnng all other conditions for an Advance in this Section, provide to
Lender the ipsurance required per Section 5.6 of this Agreement, Prior to the
Commencement Date, Borrower shali, in addition 10 satlsfylng all vther conditions for an
Advance in this Section, provide to Lender (i) Plans, in the form previously submitted to
Lender, as finally approved for construction by the Project Architect and the applicable
Governmental Authority, (i) a schedule listing all Contractors, and primary contracts
relating to the Project having a contract sum in excess of $250,000 for any such
Contractor, and all other major subcontracts, and such engineering, architectural, and
construction contracts, subcontracts and schedules n:iatmg to the Project. i requested by
Lender, Bomrower shall also fumish to Lender copies of such copiracts with each
Contractor; and (iil) a list of all agreements, {icenses and permits selating to the
construction, development and operation of the Project.

Seeion 3.3 Inspections: Lender and its representatives shall have access o the
Froject at all reasonable times and shall have the right to enter the Project and to conduct such
inspections thereof as they shall deem necessary or desirable for the protection of Lender’s
interests; provided, hawever, that for se long as no Event of Defanlt shail have occwred and be
continuing, Lender shall provide to Borrower prior notice of not less than seventy-twa {72) hours
of any such inspections and such inspections shal! be subject to the rights of Club Members (i.e.,
owners of Timeshare Interests) and any tenants under any applicable Leases.

Bomower shail be responsible for making its own inspections of the Project during the
course of such consuuction work and shali determine 1o its own satisfaction that the work done
and materials supplied are in accordance with apphicable comtracts with its contractors. By
advancing funds after any inspection of the Project by Lender, Lender shali pot be deemed to
waive. any Event of Defanlt, waive any right o requiré construction defects to be corrected, or
acknowledge that all construction conforms to the Plans,

Section 3.4  Leader’s ] gsibiligics. 1t 15 expressly understood and agreed that
Lender does not assume any Hability or responsibility for the sufficiency of the Loan proceeds {o
complete the Project, for protection of the Project, for the adequacy of the Plans, the compliance
of the Project and/or Plans with Govemnmental Requirements, for the satisfactory completion of
the Project, for i inspection during constroction or to notify Borrower, General Contractor or any
other party of any construction defects, for the adequacy of the lnterest Reserve, for the
adequacy or accuracy of the Budget, for any representations made by Borrower, or for any acts

on the part of Borrower or its contractors 1o be performed in conneetion with the construction of

the Project.
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Section 3.5 Progedures for Advances.

{a)  Reguest for Advances: Any request by Borrower for an Advance shall be
made at Jeast five (5) Business Days prior 1o the date of the requested Advance.

()  Direct Advances At Lender’s option after the occurrence of an Event of
Default, Lender may (i) make any Advances directly to any person, inclnding the Gencral
Contractar, to whom Lender determines that payment is due and (31) make advances 1o
any person to whom Lender determines thai payment should be made in order to cure or
to prevent the occurrence of any Default. Any of the aforcsaid Advances shall be deemed
advanced under the Note as of the date on which funds are transferred by Lender.

{c) Tjtle endossement Prior to each additional advance, Lender shall have
received a commitment from the Title Company 1w issue an endorsement showing the
increased loan amount in the same piiority as the previously advanced amounts,
provided, however, that upon the closing of the Senior Debt; the priority of the Jien of the
Deed of Trust reflected ie any subsequent endorsements shal! be subordinated to the lien
of the deed of trust or similar instrument securing the Senior Debt.

(d)  Joint Checks, All Advances of Loan proceeds made fo a party other than
Bormrower hereunder shall be made pursuant to a joint check executed by Lender and
Borrowes, with proper endorsements included.

Section 3.6  Stop Notices

(a) General. Borrower shall not cause any “‘stop notice™ or siratlar notice to
be filed or served on Lender with respeet to the Project. Borrower shall defend,
mdemnify and hold Lender znd its ofﬁcers, directors, agents and employees harmless
from and against all claims, damages loss, liabihity, costs and expenses (inchuding
reasonable attorneys’ fees) arising from or relating to any stop notice, the compliance
therewith and the defense thereof. Lender may reguire Boyrower fo provide a release
bond for any stop potice, which bond shall be subject to Lender’s review and approval
and/or ‘may take such action with respect to any stop notice as Lender may deem
appropriate In Lender's reasonable discretion and Lender may withheld such amounts
from disbursement in conneciion with the Loan as Lender may elect in Lender’s
reasonable discretion, to the extent Lendet is obligated to withhold funds pursnant to
appiicable Jaw or any demands made i connection with any sfop notice.

(b}  Notices, Upon an Event of Defauli and so fong as it is continuing,
Borrower irevocably appoints Lender as its attorney-in-fact, coupled with an interest and
with foll power of substitution, 16 file for record, at the Bomawer’s. cost and expense and
'in Borrower’s name, any notices of completion, notices of cessation of labor, or any other
notices that Lender considers necessary or desirable to protecr its security.

Sectior 3.7 Use of Loan Proceeds. Borrower shall use and apply the Loan proceeds
solely to all or any number of the individual Project components in accordance with the Budget
and also fo pay some or all of any orall existing indebtedness encumbering the Prgject pursnant
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to a Permitted Encumbrancc Borvower shall use its best business judgment based npon then-
current rea] estate market and avaifability of other financing resources 1o aliocate the proceeds of
the Loan in such 2 manner as to assure the full expenditure of the Loan proceeds advanced fo
Bosrower. Borrower will comply with the requirements of the EB-5 Program and the other EB-3
Program covenants and requirements contained in this Agreernent.

ARTICLETY

REPRESENTATIONS AND WARRANTIES

(A}  Borrower represents, warrants and covenants to Lender that;

Section 4.1  Borrower’s Fermation aud Powers. Borrower is a limited Hability
company -duly orgavized, validly esisting and in good standing under the laws of the State of
Nevada, and quaitfied and suthorized fo do business in ali jurisdictions in which the conduct of
its business and affairs requires it to be so qualified. Borrower has all power, authority, permits,
consents, authorizations and licenses necessary to carry on its business, to construct, equip, own
and aperate the Project and to execute, deliver eand pevform its obligations under this Agreement
and the other Loan Documents; all consents necessary to suthonze the execution, delivery and
performance of this Agreement and the other Loan Documents have been duly adopted and are
in full force and effect; and this Agreement and the other Loan Documents have been duly
executed and delivered by Borrower,

The execution, delivery and performance by Borrower of this Agreerentand other Loan
Documents to which Borrower is 2 party have been duly authorized by all necessary action and
do not and will not (1) violate any provision of any laws, rule, regulation {inciuding, without
limitation, Regulation U of the Board of Govemnors of the Federal Reserve System), order, wnit,
judgment, ijunction, decree, derermination or award presently in effect having applicability to
Borrower or ef Bommower’s Organizational Documents, (i) result in a breach of or constitue &
default under agy indenture or loan or credit agreement or any other agreement, lease or
instriment to which Bomower is a party or by which it or #s properties may he bound -or
affected, or (iit} resuit in or require the creation or imposition of any Security Irterést in any of
its propertics pursuant o the provisions of any agreement or other document binding upon or
applicable to Borrower or any of its properties, £€xcept pursuant to the Loan Documents.

Section 4.2 Authority. The execution, delivery and performance by Borrower of this
Agreement and other Loan Documents to which Bosrower Is a party have been duly authorized
by alt necessary Hmited liability company action,

Section 4.3  No Approvaic.  As of the date of the first Advance of the Loan, no
authorization, consent, approval, license, exemption of or filing or cegistration with any court or
governmental departrnent, commission, board, bureau, agency or instrumentality, domestic or
foreign, Is or will be necessary fo the valid execution, delivery or performance by Borrower of
this Agreement, the Note, or any other Loan Documents to which Borrower is a parry.

Section 4.4 ai and. Valid. Obligations. This Agreement, the Note, and the other
Loan Documents to which Borrower are 2 party constitute the legal, valid and binding
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obligations of Borrower, enforceable against Borrower in accordance with their respective terms,
subject to bankruptcy and insolvency laws and other laws generally affecting the enforceability
of creditor’s rights generally and subject 1o limitations on the availability of equitable remedies.

Section 4.5  Lifigation. There are no actions, suits or proceedings {whether or sot
purpottedly on behalf of Borrower) pending or, to the knowledge of Borrower, threatened
against Borrower or affecting any of the Project or Borrower’s other assets (if any), af faw or in
equity or before any federal, state, munjcipal or other governmental department, commission,
board, bureau, agency or instrumentality, domestic or foreign, which contests the validity or
enforceability of this Agreement or any of the other Loan Doctments or the transactions
contemplated hereby or as a result of which Borrower may become subject to any judgment or
liabibity which if determined adversely fo Rorrower, would constitute a Material Adverse
Ocourrence as to Bomrower. There are no actions, suits or proceedings pending or, to the
knowledge of Borrower, threatened against Borrower or its other assets (if any), at faw or in
equity or before any federal, state, municipal or other governmental department, commission,
board, bureau, agency or instrumentality, domesiic or foreign. As of the date of the first Advance
of the Loan, Borrower shall not be in default with respect to any {inal judgmnent, writ, injunction,
decree, rule or regulations of any coust, arbitraior or federal, state, municipal or cther
governmental department, commission, board, burcau, agency or instrumentality, domestic or
foreign.

Section 4.6  Title. Bormower has good, marketable and insurahie fee simple title to the
Land, and good title to the rest of the Project, subject to no lien, charge, morigage, deed of trust,
restriction of encumbrance, cxcept Permitted Encumbranves. There arc no mechanics’,
materialman’s or other sinilar Liens which have been filed for work, Jabor or materials affecting
the Project which are or may be Liens prior to, or cqual, or subordinaie to the Liens created by
the Loan Documents. None of the Permitted Encumbrances, individually or in the aggregate,
{a) impair the use or intended operations of the Project, of (b) impair Borrower’s ability to pay
its Obligations in 2 timely manner.

Section 4.7 Defects and Hazards. Borrower does not know of any defects, facts or
conditions affecting the Land that wounld make it unsuitable for the use contemplated hereunder
or of any abnormal hazards {(including soils and groundwater contamination, earth movement or
slippage) affecting the Land that have not been previously disclosed in writing 1o Lender by
Bormower.

Scction 4.8 Payment of Taxes There have been filed all federal, state and local iax
returns with respect o Borrower and its direct and indirect business operations which are
required ity be filed. Borrower has paid or caused w be paid to the respective taxing authorities
all taxes as shown on such returns or on any assessments received by it to the extent that such
taxes have become due. Borrower knows of no proposed material tax assessment sgainst
Borrower, and Borrower is not obligated by any other agreement tax treaty, imstrument or
otherwise to contribute to the paymoent of taxey owed by any other person or entity. All material
tax liabilities are adequately provided for or reserved against om the books of Bomower, as
appropriate.
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Section 4.2 Apreements,

The Borrower's Organizational Documents shall be in full force and effect as of the date
of the first Advance of the Loan and, as of said date of the first Advance of the Loan, shal} be
free from any defaulvon the part of Borrower, Fach of (2} the Architest’s A greement, and (b) the
General Contract, shall be in full force and effect before the Commencement [ate and, as of said
Commencement Date, shall be free from any default on the part of Borrower. Borrower, is not in
defanlt in the performance, observance or fulfillment of amy of the obhgations COVENANES or
conditions contuined in any agrecment or instrument to which Borrower, is a party the effect of
which default would constitute a Material Adverse Occurrence as io Borrower.  The General
Contract shall requnire the General Contractor to construct the Project in accordance with the
Plans in the form which have been delivered to Lender, without any change thereto not disclosed
to Lender. The Gerieral Coutract shall constitute the entire agreement between Borrower and the
General Contractor with respect to the construction of the Project.  As of the Commencement
Date, Borrower shali have performed all of i1z obligations required by the General Contract
and/or Architect’s Agreement, and shall have paid all sums under the Gencral Contract and/or
Architect’s Agreement which are required to be performed or paid as of the date hereof.

Section 4.16 No Defaults under Loan Documenis or Other Agreements. No Defanit
ar Event of Default has occurred under any of the Loan Documents. As of the date of the first
Advance of the Loan, Borrower shaH not be in defauit in the payment of the principal or interest
on any of 13 Indebtedness for borrowed money; and no event hag occurred, or will necur, which,
with the lapse of Himne or the giving of notice or bath, would constitute an Event of Default under
the Loan Documents. Borrower is not obligated for- the payment of any comumission or other fee
with respect to the purchase of the Land and Improvements or, if Borrower is so obligated, such
commission or other fee has been paid in full.

Seetion 4.11 Boundary Lines; Conformance with Governmentsl Requirements and
Restrictions. The exterior lines of the Impmvernenls are, and at al] times will be, within the
boundary lines of the Land. Berrower has examined and s familiar with all applicabie
covenants, conditions, restrictions and reservations, and with ail applicable Governmental
Requirements, including, but not limited to, building codes and zoning, environmental,
hazardous substance, energy and pollution control faws, ordinances and regulations affecting the
Projest.  Borrower has obtained all permits which are necessary for the construction of the
Project in accordance with the Plans and in 4ccordance with all applicable building,
environmental, subdjvision, land use and zoming laws, including all permits  for the
Impravements, annexation agreements, plot plan approvals, subdivision approvats (mcludmﬂ the
approval and recordation of any required subdivision map), environmental approvals (including a
negative declaration or an environmental impact report if required under applicable law), sewer
and water perrsits and zoning and land use entitlements. Borrower has obtained all approvals of
the parties required in connection with the constroction of the Project pursuant to any Ticense,
ersement or restriction affecting the Land. The Project will in all respects conform to and
comply with said covenants, conditions, restrictions, reservations and Govermmental
Reguirements.

Seefion 4.12  Project Costs. On a line by linc and total basis, the Project costs shown
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on the Estimated Construction Cost Statement are, o the best of Borrower's knowledge, true,
comrect and complete mn all material respects, and represent the total of all costs which Borrower
cxpects to pay to complete the Project.

Sechion 4.13 Utilities. Telephone services, gas, electric power, storm sewers, saiilary
sewer and water facilities are available to the boundaries of the Land, adequate to serve the
Project and mot subject to any conditions that- would prevent the use of the Project for its
intended purposes.  All streets and easements necessary for construction and operation of the
Project are available 10 the boundaries of the [.and.

Section 4.14  Personal Property. Bomower is now and shall continue 1o be the sole
owper of the Equipment free from any lien, security interest or adverse claim of any kind
whatsoever, except {or the Permitted Encumbrances and any liens or security interests in favor of
Lender.

Section 4.15  Condemnation. No condemnation proceéding or moratorium js pending
or, fo the best of Borrower’s kaowledge, threatened against the Land which would impair the
constraction, use, sale or occupancy of the Land or its Tmprovements.

Section 4,16 Sepapdte Lots, The Land is comprised of two (2) parcels which
constitute separate tax lots and do not constitute a portion of any other tax lot not a part of such
Land.

Section 4.17 Federal Reserve Regulations. No portion of the Loan hereunder will be
used (o purchase or cairy any “margin stock” as defined in Regulation U of the Board of
Govemnors of the Federal Reserve System of the United States or for the purpose of reducing or
rotiring any indebtedness which was originaily incurred to purchase or carry any margin security
or for any other purpose which might constitute this transaction as a “purpose credit” within the
meanmng of said Regulation U, No portion of the Loan hersunder will be used for any purpose
that violates, or which is inconsistent with, the provisions of Regulation X of the Board of
Govemors of the Federal Reserve System or any other regulation of said Board of Governors.

Sectiop 4.18  Investment Company Act, Borrower is not an “investment company,” or,
an “affiliated person™ of, or a “promoter” or “principal underwrites” for, an “investment
company,” as such terms are defined in the Investment Company Act of 1940, as amended. The
making of the Loan, the application of the proceeds and repayment thereof by Borrower and the
performance of the transactions contemplated by this Agreement wil] not viclate any provision
of said Act, or any rule, regulation or order issued by the Securities and Exchange Comrnission

thereunder. Furthermore, Bomrower is not subject 10 regulation under the Interstate Commesce.

Act, or any federal or state statue or regulation liniting its abilify to incur indebtedness for
money borrowed.

Section 4.19  Unregisteréd Securities. Borrower has not: (a) issued any unregistered
securities in viclation of the registration requirements of Section 5 of the Securities Act of 1633,
as amended, or any other law; or (b} violated any rule, reguiation or requirement under the
Securities Act of 1933, as amended, or the Securities Exchange Act of 1934, as amended, in
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either case where the effect of such violation would constitute a Material Adverse Occurrence as
to Barrower.

Section 4.20  Accuracy of Information. All facmal information beretofore or herewith
prepared by Borrower or a Related Party of Borower and furnished by or on behalf of Borrower
to Lender for purposes of ot in connection with this Agreement or any transaction conternplated
hereby is trug and accurate in every material respect on the date as of which such information is
dated or cegtified and no such information contains any material misstaternent of fact or omits to
state & material fact or any fact pecessary to make the statements contained therein not
misleading as of such date. To the best of Borrower’s knowledge, all factual information
heretofore or herewith prepared by a Person other than Borrower or a Related Party of Borrower
and fumished by or on behalf of Borrower to Lender for purposes of or in connection with this
Agfeement or any transaction contemplated hereby is true and accurate in every material respect
on the date as of which such information is dated or certified and no such information contains
any material misstaternent of fact or omits to state a material fact or any fact necessary to make
the statements contained therein not misteading as of such date.

Section 4.21 ERISA Cempliance. Borrower has not adopied a Plan. As of the date
hereof and throughout the term of the Loan (i} Borrower is not and will not be an “employce
benefit plan,” as defined in Section 3(3) of ERISA, subject to Title I of ERISA, (ii) none of the
gssets of Borrower constitutes or will constitute, by virtue of the application of 29 CFR.
Section 2510.3-101(f) as modified by Section 3{42) of ERISA, “plan assets” of one or more such
plans within the meanmng of 29 CF.R. Section 2510:3-101, (i1} Borrower is not and will not be a
“governmental plan” within the meaning of Section 3(32) ERISA, and (iv) ransactions by or
with Borrower are not and will nat be subject fo state stawutes. reguiating investiment of, and
fiduciary obligations with respect to, governmental plans.

Section 4.22 Conipliznee. Borrower:

{a) is in. compliance and conformity with all Governmental Requirements the
violation of which, individually or in the aggregate, would constitute a Material
Adverse Occurrence as to Borrower, and

(b}  has not received and does not anticipate the receipt of any order or notice
of any violation or claim of viclation of any Governmental Requirement which would
constitute a Material Adverse Occurrence as to Borrower,

Section 4.23 Consents. To the extent thet any franchises, licenses, permits, certificates,
anthorizations, approvals or consents from any federal, stai¢ or local (domestic or foreign)
govermment, comupission, burcau of agency arc material to the present conduct of the business
and operstions of Borrowsr or are required for the 2cquisition, ownership, operation or
maintenance by Bomower of the Project, such franchises, [icenses, permits, certificates,
authorizations, approvals and consents have been, or will be upon Completion, validly granted,
in full force and effect, and be vaiid and sufficient avthorization therefor,

Section 4.24 Eavironmental Laws.  Except as specifically disclosed in the
Environmental Impact Study previously delivered to, and approved by, Lender, Borrower: (a)
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has not received any notice or otherwise learned of any Environmental Liability relating to the
Project which would individuaily or in the aggrepate constitute a Material Adverse Occurrence
as 1o Borrower arising in connection with (i) any non- compliance or alleged nop-compliance
with or vielation of the requirements of any Environmental Law, or (i1} the Release or
threatened Reicase of any Hazardous Substance, or other substance into the civironment; (b) has
no knowledge of any threatened or actual liability in connection with the Release or threatened
Release of any Hazardous Substance, or other substance into the environment refating to the
Project which would mdividually or in the aggregate copstifute a Material Adverse Occurrence;
or {¢) has not received any notice or otherwise leamned of any federal or state investigation
evaluating whether any remedia! sction is needed to respond to a Release or threatened Release
of any Hazardous Substances into the environment where such liability individuaily or in the-
aggregate for ail such liabilitics would constitute 2 Material Adverse Occurrence as 1o Borrawer.
Borrower has not réceived any notice of any violation or alleged non-compliance of amy
Environmental Laws relating 1o the Project where such violation would constitute u Material
Adverse Occwrrence as to Barrower.

Section 4.25 Anti-Terrprism Repulations.

(a) General, None of Borrower, or, to the best of Borrower's knowledpe, any
Afftliate thereof is in violetion of any Anti-Terrorism T.aw or engages in or canspires to
engage in any transaclion that evades or avoids, or has the purpose of evading or
avoiding, or attempts to violate, any of the prohibitions set forth in any Anti-Terrorism
Law.

(b}  Executive Order No, 13224, None of the Borrower, or, to the best of
Buorrower’s knowiédge, any Affiliate thereof or their respective agents acting or
benefiting inany capacity in comnection with the Loan or ather fransactions hereunder,
i$ any of the following (each 2 "Blocked Person™):

{iy a Perdon that is tisted in the annex to, or is otherwise subject to the
provisions of, Exctutive Order No. 13224,

{(if)  a Person owned cr controlled by, or acting for or oa behalf of, any
Person that is Hsted in the annex to, or is otherwise subject to the provisions of,
Executive Order No. 13224, '

{iily  a Person or entity with which Liender is prolbited from dealing or
otherwise engaging in any fransaction by any Anfi-Terrorism Law;

{iv}  a Person or entity that comuniis, threatens or.conspires to commit
or stpports “terrorisn” as.defined in Executive Order No. 13224;

{vy  a Person or entity that is pamed as a “specially designated
pational” on the most current list published by the U3, Treasury Depariment
Office of Foreign Asset Control at ifs official website or any replacement website
or other replacement official publication of such list;er
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{(vi)  a persen or entity who is affiliated or associated with a_person or
entity listed above.

(¢} None of Borrower, or, to the best of Borrgwer’s knowledge, any Affiliate
thereof nor any of their agents aciirig in any capacity. in connection with the Lorn, any
letters of credit or other transactions hereunder (i) conducts any business of engages in
rnaking or recefving any contribution of funds, geods or services to or for the benefit of
any Blocked Person, or (ii) deals. in, or otherwise ugages in any transaction relsting 1o,
any property or interests in praperty blocked pursuant to Executive Order No. 13224,

(d)  Neither Borrower nor, to the best of Botrower’s knowiedge, any Affiliate
thereof nor any person owning o interest therein, are a “Special Designated National”
or “Blocked Person” as those ferms are defined in the office of Foreign Asset Contro
Regulations (31 C.F.R. § 500 et. seq.).

Seetion 4.26 Subsidiaries. Borrower has no Subsidiaries.

Section 4.27 Leases, Except as provided below in Section 5.24, there is no Lease in
effeet relatiog to the Project, or any portion of the Project, except for Leases that have been
approved in writing by Lender.

Section 4.28 Qwaership and Control of Borrower. As of the date oF this Agreement,

the direct owners of Borrower are set forth on Exhibit Gto this Agreement and the ndjrect
owners set forth thereon are accurate and complete.

Section 4.29  Use of Loan Proceeds. The proceeds of the Loan shail be used to pay and
obtain release of the existinig liens on the Land, o pay for or reimburse Borrower for soft and
bard costs related (o the pre-construction, devslopment, promotion, construction, development
and operation of the Project in connection with the FSFTI Facility and the construction,
deveiopment, operation, leasing and sale of the timeshare portion of the Project, all as more
particularly described on Exhibit F, attached heteto. The Loan is made exclusively for business
purposes in connection with holding, developing and financially managing real estate for profit,
and none of the proceeds of the Loan will be used for the personal, family or agricultural
purposes of the Borrower.

Section 4.30 Insurance. Borrower has obtained or caused to be obiained the insurance
required pursuant (o Sectjon 3.6 of this Agreement,

(B}  Lender represents, warrants and covenants ta Borrower that:

{i) Ceneral. None of Lender, or, to the best of Lender’s knowledge,
any Affiliale or member theréof is in violation of any Anti-Terrorism Law or engages’
i or.conspires to engage in any transaction that evades or avoids, or has the purpose of
evading or avoiding, or atiempts o violate, any of the prohibitons set fortk in any Anti-
Terrorism Law,
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(i) Excomtive Urder No. 13234 None of the Lender, ox, to the
hest of Lender’s knowledge, any Affiliate or member thereof or their respective apents
acting or benefiting n any capacity in connection with the Loan or other transactions
hereunder, is & Blocked Person, -

(i) None of Lender, or, to the best of Lender's knowledge, anv
Affiliate or member thereof nor any of their agents acting in any capacity in connection
with the Loan, any letters of credit or other transactions hereundei {a} conducts any
business or engages in making or receiving any contribution of funds, goods or services
to or for the benefit of any Blocked Person; or (b} deals in, or otherwise en gages in any
transaction relating to, any property or interesis in property blocked purstant 1o
Exscutive Order No. 13224, :

_ (v}  Neither Lender nor, fo the best of Lender's kaowledge, any
Affiliate or member thersof nor any person owning an interest therein, are a “Special
Designated National” or “Blocked Persan” a5 those terms are defined in the affice of
Foreign Asset Control Régulations (31 CE.R. § 500 et seq.).

THE WARRANTIES AND REPRESENTATIONS IN THIS ARTICLE 1V, AND ANY
ADDITIONAL WARRANTIES AND REPRESENTATIONS CONTAINED HEREIN AND TN
THE OTHER LOAN DOCUMENTS, SHALL BE DEEMED TC HAVE BERN RENEWED
AND RESTATED BY BORROWER AT THE TIME OF EACH REQUEST BY BORROWER
FOR AN ADVANCE OF LOAN PROCEEDS.

ARTICLE Y

(A} COVENANTS OF BORROWER

While this Agreement is in effect, and until Lender has been paid in full the principal of
and interest on all Advances made by Lender hercunder and under the other Loan Documents,
Borrower agrees o comply with, observe and keep the following covenants and agreements:

Section 5.1 Completing Constraction. Borower shall commence construction of the
Improvements no laler than the Commencement Date, Bowower shall not become a party (o any
contract, othier than the General Contract and the Architect’s Agreement, for the performance of
any work on the Project or for the supplying of any jabor, materials or services for construction
of the Improvements, except upon such terms and with such parties as shall be approved in
writing by Lender and subject to the condition that cach Contractor party to any approved

contract execute and deliver to Lender agreements in form acceptable t6 Lender that either

subordinate or waive the lien rights of such Contractors to the liens of Lender under the T.oan
Documents including, without limitation, the [fens of Lender evidenced by the Deed of Trust;
provided, howéver, Borrower may, without the approval of Lender, enter dnto ope or more
contracts with any Contractor whose contracts’ aggregate amount with such Confractor is legs
than $250,000. Bomower shali provide to Lender a list, within thirty {30} days afier the end of
cach calendar quarter, of all Contractors, including all subcontractors, who have entered nto
writien contracts directly with either Borrower or the General Contractor during the preceding
calendar quarter. No approval by Lender of any contract or change order shall make Lender
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responsible for the adequacy, form or content of such contract or change order. Borrower shall
expeditiously complete and fully pay for the ¢onstruction of the Project in a good and
workmanlike manner and in accordance with the Plans submitted or to be submitted 1o and
approved by Lender, and in compliance with all applicable Governmerita) Requirements, and any
covenants, conditions, restrictions and reservations applicable thereto so that Completion of the
construction of the Project occurs on or before the Completion Date. Botrower assumes full
responsibility for the compliance of the Plany and the Project with all Governmental
Requirements, covenants, conditions, rostrictions and reservations, and with sound building and
engineering practices, and, notwithstanding any approvals by Lender, Lender shall have no
obligation or responsibility whatsoever for the Plans or any other matter incident to the Project or
the construction of the Improvements. Borrower shall correct or cause 0 be comrected {a} any
defect in the Improvements, (b) any departure in the construction of the Improvements from the
Plans or Governmental Requirements, and (¢) any encroachraent by any part of the
lmprovements or any other structure focated on the Tand on any butlding line, easement,
property line or restricted area that is in viclation of any applicable Governmental Requirements,
or any private agreements for which Borrower has aptreceived a waiver approved by the Lender
in writing. Borrower shall cause all roads necessary for the utilization of the Project for its
intended purposes to be completed and dedjcated (if dedication thereof is required by any
governmental authority), the bearing capacity of the soil on the Land to be made sufficient to
suppart the Improvements, and sufficient local utilities to be made available to the Project and
instalied at costs (if any) set out in the Budget, on or before the Completion Date.

Section 5.2 Changing Costs, Scope'or Timing of Work. Borrower shall deliver to
Lender revised, estimated costs of the Project, showing changes in or variations from the original
Estimated Construction Cost Statement, as soon as such changes are known to Borrower.
Borrower shall deliver to Lender a revised construction schedule, if and when any target date set
forth therein has been delayed by twenty (20) consecutive days or mare, or when the aggregate
of alt such delays equals thirty (30) days or more.

Borrower shall not make or consent to-any change or modification in such Plans,
contracts or subcontracts; and no work shall be performed with respect fo any such change or
modification, without the prior written comsent of Lender, if (i} such change or modification
wauld'in any maierial way siter the design or structere of the Project or change the rentable area
thereof in any way, or increase or decrease the Project cost by $250,000 or more {after taking
into account cost savings and any insutance proceeds of Borrewer received by Leénder) for any
smgle change -or modification, or (it} the aggregate amount of al changes and modifications
exceeds $500,000 (after taking into aceount cost savings and any jnsurance proceeds of
Bomower received by Lender). Borower shall promptly furnish Lender with a copy of all
changes or modifications in the Plans, contracts or subcontracts for the Project prior 1o any
Advance used to fond such change or modification whethér or not Lender’s consent 16 such
change or modifieation is required bereby.

Section 5.3 Using Loan Proceeds. Subject to Section 3.2, Borrower shall use the
Loan proceeds in its sole discretion to pay, or to reimburse Botrower for paying, costs and
expenses incurred by Borrower in connection with the pre-coastruction, promotion, construction,
development, operating and leasing of the Project on the Land and the equipping of the
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Iraprovements, together with the payoff and release of any existing liens and encumbrances on
the Land. Bormower shell take all steps necessary 10 assure that Loan proceeds are used by ifs
contractors and subcontractors o pay such costs and expenses which could otherwise constitute a
mechanic’s lien claim against the Project.  Within thirty (30) days afier the Completion Date,
Borrower shali provide the docursentdtion and supporting accounting records and contract
documents necessary, in Lender’s discretion, o demonstrate that between the Closing Date and
the: date of delivery of such documeniation not less than the total amount of the Advances has
been speat directly or indirectly on the Project substantially in a form acceptable to Lender for
compliance with the EB-5 Program.

Section 5.4 Keeping of Records. Borrower shall set up and maintain accurate and
complete books, accounts and records pertaining to the Project  Bomower will pennil
representatives of Lender to have reasonable access to and to inspect and copy such books,
records and contracts of Borrower and to Inspect the Project and to discuss Borrower's affairs,
finances and accounis with any of its principal officers, all at such times and as often as may
reasonably be requested by Lender. Any such inspection by Lender shail be for the sole benefit

and protection of Lender, snd Lender shall have no obligation to disclose the resuits thereof to

Borrower or to any third party. When a Default or Event of Default exists, Lender may do any
of the foregoing during normal business hours without advance notice or other {imitation.

Section 5.5  Providing Kvideénce of Completion. Upon completion of the
Impravemients, Borrower shail fumish Lender with all jtems required to cvidence Completion,
certification from the Project Architect that the Proiect has been completed in accordance with
the approved Plans; the evidence of jnsurance required by Section 8.6 hercof: copies of all
warranties covering materials, equipment and appliances included within the Project; copies of

2ii licenses and permits required for operation of the Project, if not previously provided to
Lender; and photographs of the completed Improvements as well as evidence that such
Improvements have been fully completed, including all punch-list items, as well as such other

décuments and materials required pursuant to Section 3.7{b) hereof,

Section 5.6 Maiataining Insurance Coverage. Borrower shall, at all times untii the
Notz and all other sums due from Borrower to Lender have been fully repaid, maintain, or cause
to be maintained, in full force and effect (and shall furish to Lender copies of); property
insurance, lability insurance and workers compensation insurance that are consistent with
policies issued from a reputable carrier in Southen Nevada for businesses such as that operated
by Bormrower. Borrower shall not take any action that would void or otherwise impair any
coverages required hereby or that would result in any denial or limitation of such coverages.

Sertian 5.7 'ransferr'in Conveying or Encumbering the Proiect ar Borrower’s:

Ownership. Interests. Without the prior writien consent of Lender, Borrower shall not
voluntarily or involuntarily agree to, cause, suffer or peonit any sale, conveyauce, lease,
mortgage, grani, lien, encombrance, security interest, pledge, assignment or iransfer of: (a) the
Project or any patt or portion thereof, or (b) any’ cwnership interest in Borrower, direct or
indireet, legal or equitable (including the issuance, sale, redemption, or repurchase of apy such
interest, the distribution of treasury stock, or the payment of any indcbtedness owed .10 Borrower
by any managers, subsidiaries, Affiliates or owners of equity interests or debentures), except {ar
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the following:
{1 Permitied Encumbrances;
(i}  Leases permitted by Section 5.24 of this Agreement:

(i}  Routine, nonexclusive utility easements entered into by Borrower in the
ordinary course of business which do not subject the Property to any material financial
obligations;

(iv)  In comncetion with transfers of member interests in Borrower made for
estate planning purposes that do not affect the management or control of Bomower and
are in compliance with the requitements set, forth in the Lean Documenis;

(v)  Inthe event that that Borrower obtains any Semor Debi, Borrower shall be
permitted to secure sich Senior Debt with a deed of trust and other applicable security
documents that are sentor to the fien of the Deed of Trust and Lender shall cooperate with
Borrower and the provider of the Senior Debt to cause the lien of the Deed of Trust to be
stbordinated to the tien of any deed of trust and cther applicable security documents that
are 1o secure such Sentor Debt. For the avoidance of doubt, Lender does hereby covenant
and agree with Dorrower that Lender shall execute, or cause 1o be exccuted, any and all
documentation reasonably required. by the provider of the Senior Debt, In the form and
content presented by the provider of the Semior Debt, in arder to cause the
aforementioned subordination of the licn of the Deed of Trust, including, but not limited
1o, any form of subordination and intercreditor agreement that may be required by the
provider of the Senicr Debt.

Furthermore, the Loan may not be assuined by any Person without Lender’s pricr
written consiat.

Section 5.8 Complying with the [oan Documents and Other Documents.
Bomrower shall comply with and perform all of its obligations under the Loan Documents, and
under ait other contracts and agreements to which Borrower is a party relating to the ownership,
occupancy, use, construction or management of the Peoject, and shall comply with all requests
by Leader which are consistent with the terms thereof,

Section 5.9 Updated Appraisals. Borrower agrees that Lender shall have the right to

obtain, at Lender’s expense, an-updated appraisal of the Project at any time that (a) an Event of

Defanit shall have oceurred and be continuing hereunder, or (b) after an occurrence of an Event
of Defanlt Lender determines, i jits sole discretion, that the security for the Loan has been
physically or financhally impaired in any material manner. Without limiation of the foregoing,
Lender may, at L.ender’s expense, elect to obtain such an appraisal frfom time to time regardiess
of whether any of the events described in (a} and (b) above have ocourred. In the event that
Lender shall elect to obiain an appraisal, Lender may immediately commission an appraiser
acceptabje 10 Lender, at Lender’s cost and expense, to prepare the appraisal. Borrower shall
cooperate with Lender and the appraiser in obtaining the necessary information to prepare such
appratsal. In the event that Bomower fails to cooperate with Lender in obtaining such an

32

3578



appraisal such event shall coustitute an Event-of Default hereunder and Lender shall be entitded
to exercise all remedies avaijable 10 it hereunder. In the event such zppraisal is required by
reason of the damage or destruction of a portion ol the Project, the fair market value shall be
calgulated on the Project after restoration of the Improvements.

Section 5.10 Repovting Requirements. Borrower shall fumish to Lender the
following:

(a) Financial Statemerts.

As soon as available and in any event within seventy-fivé {75) days after the end of each
calendar year, unaudited consolidated annual financial statements of Horrower prepared
in accordance with GAAP (or another accounting basis reasonably acceptable to Lender)
consistenily applied, certified by Borrower, which financial staternents shall inchude a
balance sheet and related statements of mmcome, retained earnings and cash flow
(inchuding, without limitation, the information necessary to determine Borrower's cash
flow with respect to the previous calendar year), and a detailed list of real estate owned,
directly or indirectly, by Borrower. The financial statements of Bowmrower shall be
accompanied by a no default certificate in farm acceptable to Lender certifying that
Borrower has no knowledge of the occurrence of any event which constituies a Default or
an Event of Default under this Agreement.

{b) Operating Statemvents and Operating Budgets. Starting with the month
after the calendar month in which Complenon aceurs, Borrower shall deliver to Lender
such Operating Sistements and annual Operating Budget as are provided to Borrower by
the Management Company prior 1o the start of each Fiscal Year thereof starting with the
Fiscal Year in which Completion occurs. All such Operating Statements shall be
certified as true, correct and complete by Bormower and shali be prepared in accordance
with GAAP.

(e} Ldtigation and Other Proceedings. Promptly in writing, netice of (i) ail
Jitigation against Borrower in which the amount sought 1o be recovered exceeds $50,000
except in cases when the claim is covered by insurance and. the insurance company has
agreed 1o assume the defense of the claim and (i) 8l proceedings before amy
Governmental Awlhority affecting Borrower which, if adversely determined, would
constitute a Material Adverse Occurrence as to Borrower,

{dy Defaults, Within five (5) Business Days after the occurrence of any event
actaally known to Bomrower which constitutes a Default or an Event of Default, notice of
such occurrence, together with a detalled statement of the steps being taken to cure such
event, and the estimated date, if known, on which such action will be taken.

&)  Additional EB-5 reporting. Without fimiting the foregoing, information o

be provided to Lender by Borrower prior to October 3F of each year, shall specifically
include;
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) Annual report of expenditures on the project, showing amounts at
Ieast squal to the amount of maney Lender has disbursed to Borrower have been
spent on the Project. | this will include appropriate backup documentation, such as
copies of major inveices & payment receipts, major cantracts, bank statements,
eto.

(i) Anpnual report of payroil records and 1-9 records — Barrower shall
rfequire its contractors to provide quarterly eimployment records (form 941) so that
the information available for its submissions to Lender.

(i) Annual report of actmal number of fuli-time jobs (35 hours per
week minimurn) at the Project.

(iv}y  Pederal / state quarterfy employment tax retumns.

{v)  Ancaoal limited labifity company income eax rewurns for the prior
calendar year.

Section 5.11  Taxes and Chaims. Borrower shall pay and discharge alf taxes, when due,
assessments and other gpovernmental charges upon the Project, as well as all ciaims for labor and
materiais which, if 'unpaid, might become a lien or charge upon the Project; provided, however,
that Borrower shall have the right to contest (he amount, validity andfor applicability of any of
the foregoing which is being contested in. good faith and by proper proceedings, and strictly in
accordance with the temms of the Deed of Trust.

Seetion 5,12 Maintain Existence. Borrower shall preserve and maintain its name,
existence, rights and privileges in the jurisdiction of its organization and qualify and remain
qualified in each jurisdiction in which such yuaiification is necessary in view of its business and
operations.

Section 5,13 Compliance with Apgplieable Laws. Borrower shall promptly and
faithfully comply with, conform te and obey all present and firture Governmental Requirements,
includinng, but not limited to, all Environmental Laws, where failure to s0 do might have a
Material Adverse Qceurrence; provided, however, that Borrower shall have the ability to contest
any alleged fzilure 1o conform to or comply with such Governmental Requirements so iong as
such obligations shall be contested by appropiiate proceedings pursued in good faith and any
penalties or other adverse effect of its nenperformance shall be stayed or otherwise not in effect,.

Section 5.14 Natice. Borrower shall give prompt written notice to Lender (a} of any
action or proceeding instituted by or against Borrower, in any federal or state court 6r before or
by any commission or other regulatory body, federal, state or local, or any such proceedings
threatened against Borrower which, if adversely determined, would be 2 Material Adverse
Occurrence as 16 Borrower or where the amount is $250,000 or more, (b} any material lnss or
unusual depreciation of any material asset and the amount of the same, {c) any material dispute
that may arise between Borrower or any subsidiary and any Governmental Awpthority, {d) any
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labor controversy resulting or likely to result in a sirike or work stoppage against Borrower or
any subsidiary, (¢) any proposal by any govemmental unit to ‘acquire all-or any part.of Borrower
or any subsidiary’s assets or business, {f) any charige in Borrower’s place of business or Jocation
of any fixtures or other assets, and (g) any other matters which has resufted or is reasonably
likely to result in 2 Material Adverse Occurrence.

Section 5.15  Contingent Liability., Borrower shalt not assume, guarantee, endorse or
otherwise become directly or contingently Hable in connection with any obligation of any Persan
(other than Borrower), except (i) by cadorsement of negotiable instruments for deposit or
collection or similar transactions in the ordipary course of bisiness, or (ii) by indernnity
agreements given by Borrower to a title insurance company or a bonding company in connection
with any project being constructed or sald by Borrower, inchrding the Project.

Section 5.16 Merger, Consoldation, and Management. Borrower  and  its
subsidiarics shail not dissolve, merge or consolidate inte any Person, convert into any other type
of Person, form or dispose of any subsidiary of Affiliate, or permit any other Person to merze
into it, or acquire {in a transaction analogous in purposs or effect to a consolidation or merger)
all or substantiaily all of the assets of any other Person. Furthermaore, Borrower shajl not make a
material change to its management without a minimum of thirty (36} days’ prior written notice to
Lender.

Section 5.17 Loss of Note or other [ﬂan Doecnments. Upon notice from Lender of the
loss, thefi, or destruction of the Note and upon receipt of an affidavit of lost note and an
indemnity reasonably satisfactory to Borrower from Lender, or in the case of mutilation of a
Note, upon surrender of such mutijated Note, Borrower shall make and deliver a new note of like
tenor in liew of the thensto-be-superseded Note. If any of the other Loan Documents were fost or
muiilated, Borrower agrees to execute and deliver replacement Loan Documents in the sams
form of such Loan Document(s) that were lost or mutilated.

Section 5.18 Distribufions. Borrower shalf not, directly or indirectly, prior to the later
to occur of Completion of ali of the Improvements or the Completion Date, (a) make any
distribution of money or property to any Related Party, or (b) make any loan or advanee to any
Realated Party, or (¢} pay any principal or interest on any indebtedness due any Related Purty, or
{(d} pay any fees or other compensation (other than payments made to the General Contractor or
Manager pursuant to the Budget in conformance with the terms of this Agreement or paymeats
made to any principal of Borrower in accordance with prior historical distributions) fo itself or to
any Related Party, if any such payment in (a) through (d), inclusive, might adversely affect
Borrower's ability to vepay the Ioan in accordance with its terms, provided, however, after
Comopletion of all of the Improvements and the Completion Date, Borrower may ruake the
distributions, loans, advances and payments described in (a), {b) {c) and (d} as long as no Event
of Defauit has occurred and is continuing, and Borrower is in compliance with the reporting
requirements set forth in Section 332 of this Agreement and further provided that no such
payments described in (a) through (d) above shall be made at any time if such paymlent might
adversely affect the ability of the Bomower repay the Loan in accordance with its terms.
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Section 5,19 Permits and Licenses. Borrower shall proptly obtain and comply with
all pecessary licenses, pemnits and approvals from, and has satisfied the requirements of] all
governmental eniities necessary to commence and complete construction of the Improvements.

Section 520 Patriot Act. Borrower shall not (i) conduct any business or engage in any
trangaction or dealing with any Blocked Petson, including the making or receiving of any
conffibution of funds, goods or services to or for the benefit of any Blocked Person; {it) deal in,
or otherwise engage in any transaction relating to, any property or interests in property blocked
pursuant to Executive Order No. 13224; or (iif) engege in or conspire to engage i any
transaction that evades or avoids, or has the purpose of evading or avoiding, or attempis to
viclate, any of the prohibitions set forth in Executive Order No. 13224, the USA Patriot Act or
any other Anii-Terrorism. Law, Borrower shall deliver to Lender any eertification or other
evidence requested from time to time by Lender in its sole discretion, confirming Borrower’s
compliance with this Section. Botrower shall not anthorize or enable any of their respective
Afliliates or agents to do any of the foregoing in this Section.

Section S.21 Related Party Transactions. Without Lender’s prior written consent,.
Borrower shall not enter into, or be & party o, any coufract or other transaction with 3 Related
Party {inchuding transactions involving the purchase, sale, or exchange of property, the rendering
of services or sale of stock) except in the ordinary course of business and upon fair and
reasonable terms ne less faverable to itself than it would obtain in 2 comparable arms-length
trapsaction.  All Lender-approved Related Party agreements shall satisfy the followirig
conditions: (i} the contract or other agreement therefore is terminable immediately at the election
of Lender after the occurrence of an Event of Defauly, (it) such agreements must provide that any
amount payable by Borrower under any such coniract or agreement with a Related Party is
expressly made subordinate by Borrower and Refated Party to Borrower’s payment Obligations
under the Loan Documents, and {iij) the contract or transaction is not otherwise prohibited by
this Agreement or any of the other Laan Documents, In addition to the foregoing restrictions,
Borrower shall not make any distributions of any type to any Related Pasty, except for salary and
reimbursernent of reasonable expenses actually incurred and consistent with the Budget, whether
such proposed additional distribulion is in the form of dividends, inierest, retums of capital,
distributions of profit, bonusés or any other form of distibution.

Section 522 Leases. DBorrower shall not enter into any Lecase, and shall not
substantially modify or temminate any Lease, unless {a) Lender has been notified on or prior (o
the date of execution of such Lease, and {b) such Lease is made subordinate to the fien, operation
and effect of the Deed of Trust pursnant o 2 subordination, non-disturbance and attomment
agreement satisfactory each Lease is entered into in the ordinary course of Borrower’s business.
Borrower shall comply in all respects with the terms, the covenants, agreements, conditions and
requirerments of each of the Leases, as, when and in the manner required thereby. Bomower shalj
prompily potify Lender when Borrower receives notice of any defauli by Borrower as fandlord
unrder any Leasc,
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Section 5.23 Debt; Operations and Fundamental Changes of Boivower Borrower:

(a) will not own any asset other than (1) the Project and (it} incidental personal
property- necessary for the ownership, operation, management and financing of the
Project;

{by  will not engage in any bisiness other than the ownership, development,
management, leasing, operation and sale of the Project and will conduct and operate its
business in substantially the manner as presently anticipated to be conducted and
operated;

{€)  except for the Senior Debi, will not incur any debt, secured or unsecured,
direct or contingent (including guaranteeing any obligation); other than (i} the Loan, and
(ii) wade payables or accrued expenses incurred in the ordinary course of business of
operating the Project provided the same are pajd when duc in sccordance with customary
trade terms or contested i1 good faith by appropriate proceedings with adequaie reserves
as deiermined by Lender;

{ will not and wilf not permit any subsidiary of Borrower to create, incur, or
suffer any security jnterest upon any of its present or futare assets that are collateralized
by Lender, other than (i) in favor or Lender, (if) in favor of the provider of the Senior
Debt or (1ii} Hens or claims of materiaimen, mechanies, carriers, warehausemen, or
processors arising by opezation of law in the ordinary course of business and securing
obligations that are either paid when due or contested in good faith by appropriate
proceedings with adequate veserves as determinied by Lender,

{e}  will not permit the Project or any poriion thereof to secure any debi
whatsoever (senior, subordinate or pari passu) ather than the Loan andfor any Senior
Dbt

) will not make any loans or advancss io any third party other than
Bnancing to timeshare purchasers, and will not acquire obligations or securities of its
AfTitiates;

{g)  will not make any payment on any indebtedness in violation of any
subordination agreement made by the holder of such indebtedness;

{h)  will not purchase or acquire obligations owed by.third parties;
4)) will remain solvent and pay its debts and liabilities (including, as

-applicable, shared personnel and overhead expenses) from Borcower’s assets as ihe same
shall become due;

() wiil do all things necessary to observe oiganizational formalities and
preserve Borrower’s existence;
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(k) will at ail times hold iself out to the public as a lega] entity separate and
distinet from any other entity (including any Affiliate of Borrower or any constitient
party of Borrower), shall correct any known misunderstanding regarding its status as a
separate entity, shall condict business in its own name, and shall not identify itseif or any
of its Affiliates as a division or part of the other;

) will mairtain or have access to adequate capital for the normal obligations
reasonably foreseeable in a business of its size and character and in light of it
‘conternplated business operations;

(m) will nat make or consent to any material change in its method of
accounting (inchading the basis of application of GAAP) or in its tax clections under any
Law;

{n)  will not sell, lease, transfex or otherwise dispose of all or any material part
of its present or future assets other than the sale of timeshare interesis in the Project;

{0) will, 1o the fullest extent permitied by law, not seek or eifect the
tiquidation, dissolution, winding up, consolidation or merger, in whole or in part, of
Borrower;, and.

{p}  except as otherwise permitted in this Agreement or any of the other Loan

- Documents, will not commingle its funds and other assets with those of any Affiliate or

constituent party of Borrower or any other Person, and will hold 2l of its aseets in its own
BAle.

Sectivon 5.24 Accessibiiity Reguiation. Borrower shall comply with alt Accessibility
Regulations which are applicable to the Project,

Section 5,25 Reports and Returns. Borower shall file with the appropriate
Governmental Authority every report and notice required by all Laws (including tax returns,
levies, and assessments) on or before the initial due date or the extended due date, if there sxisis
a valid extension for filing without interest or penalties.

Section 5.26 Manasement Agreement. Borrower shall deliver to Lender a copy of the
fulty-executed Managersent Agreement at least thirty {38) days before the issuance of any
certificates of secupancy for the Project.

Section 5.27 Senior Debt.  Bomower will use its best efforts to abtain Senior Debt a3
defined herein. Bomrower and Lender expect that the Semior Debt documents will impose
provisions concerning disbursement procedures, mechanisms to protect against mechanies liens
and related matters as are customarily found in constrction Joans hade by institutional Jenders,
which procedures also tend to help protect Lender. If Borrower has not obtained such Senior
Debt by March 31, 2017, Borrower agrees that Lender may impose provisions concerning such
matters similar 1o those custornarily found in construction Joans made by institutional lenders, In
addition, Boreower will execute and defiver, upon request by Lender, such assisnments of
contracts relating to the Project as Lender shall request, inctuding, but not limited to, the
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Management Agreement, docurnents concerning the construction of the Project and any leases,

{B) COVENANT OF LENDER

Lender shail not (i) conduct any business or engage in any transaction or dealing with any
Blocked Person, including the making or réceiving of any cantribution of funds, goods or
services to or for the benefit of any Blocked Persom; (i) deal in, or otherwise engage in any
transaction relating to, any property or interests in propexty blocked pursnant to Executive Order
No. 13224, or (ili) engage in or conspire to engage in any transaction that evades or avoids, or
has the purpose of evading or aveiding, or attempts to violate, any of the prohibitions set forth in
Executive Order No. 13224, thé USA Patriot Act or any other Anti-Terrorism Law. Lender shall
deliver to Borrower any certification or other evidence reguested from time to time by Borrower
in is sole discretion, confirming Lender's compliance with this Section. lender shail paot
authorize or enable any of their respective Affiliates, members or agents to do any of the
foregaing in this Section.

ARTICLE VI
DEFAULTS

Section 6.1  Eventfs of Default. Any of the following events shall constitute an Event
of Default under this Agreement (each an “Event of Defaelt”):

(a) Borrower shall defauit in any payment of principal or interest due
according {0 the terms hereof or of the Note, and such default shall remain uneured for 2
pertad of five (5) days after the payment became due, provided, however, there is no cure
period for payments due on the Maturity Datc;

{b)  Borrower shail default in the payment of undisputed fzes or other amounts
payable to Lender hercunder orunder any other Loan Decument other than as set forth in
subsection {2) above, and such defanlt continues unremedied for a period of ten (10) days
after notice from Lender to Bommower thereof ;

{c) Borrower shall defaull in the performance or observance of any
agreemenl, covenant or condition required 10 be petformed or observed by Borrower
under the terms of this Agreement, or any other Loan Document, other than a default
described elsewhere in this Section, and such default continues unremedied for a period

of thirty (30) days after notice from Lender to Borrower thereof provided that, if cure”

cannot reasonably be effected within such 30-day period, such failure shall not be an
event of default herennder so long as Bomower promptly (in any event, within ten {10)
days after such niotice of default from. Lender) commences cure, and thereafter diligently
(in any event, within nibety (90) days after receipt of such notice of default from Lender)
prosecutes such cure to comipletion; and provided further, however, that notwithstanding
the 30-day cure period or extended cure period described above in this subparagraph (c),
if a different notice or cure period is specified under any Loan Document or under any
provision of the Loan Documents a5 to any such failure or breach, the specific Loan
Diocument or provisicn shall control, and Berrower shall have no more time to cure the
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failure or breach than is allowed under the specific Loan Decument or provision as 1o
such failure or breach;

{d) Any represeniation ot warranty made by Borrower ini this Agreement of
by Borrower or an Affiliate, if made in connection with the Loan, in any of the other
Loan Documents, or in any certificate or document furnished under the ferms of this
Agreement or in connection with the Loan, shall be uatrue or incompiete in any material
respect when made or deemed made or restated hereunder unfess such representation or
warranty was not known by Borrower 10 be untrue or incomplete at the time made and
stich representation or warranty is corrected by Borrawer and disclosed by Borrower to
Lender:

(&) Borrower shall be in default under any term, covenant or condition of any
of the Note or of any of the other' Loan Decuments to which Borrower is a party, otber
than a default described cisewhere in this Section, after the expiration of any notice or
grace period, if any, provided therein;

(f Work on the Troject, once commenced, shal) be substantially abandened,
or shall, by reason of Borrower's' fault, be unreasonably delayed or discontinued for a
period of fifieen (15) consecutive days, or construction shall be delayed for any reason
whatsocver to the exfent that Completion cannot, in the rcasonable judgment of Lender,
be accomplished prior to the Completion Date;

{g}  Any of Borrower, or any Related Party who js 2 party to any of the Loan
Documents, shall file a petition for bankruptcy; or shall apply for, consent to or permil
the appointmest of a receiver, custodian, trustee or liquidator for it or any of its property
or assets; or shall gencrally fail to, or admit in writing its inability to, pay its debis as they
mature; or shall make a general assigment for the benefit of creditors or shail be
adjudicated bankrupt or insolvent; or shall take other sitmilar action for the benefit or
protection of its creditors; or shall give notice to any governmental body of insolvency or
of pending insolvency or suspession of operations; or shall file' a voluntary petition in
bankniptey or a petition or an answer seeXing reorganization or an arrangement with
creditors, or to take advantage of any bankruptey, recrganization, insplvency,
readjustrent of debt, rearrangement, dissolution, liguidation or other similar debtor relief
taw or statute; or shall file an answer admitting the material aliegations of a petition filed
against it in any proceeding under any such law or statute; or shall be dissolved,
liquidated, terminated or merged; or shal] =ffect @ plan or other arrangememt with
creditors; or a trustee, receiver, liquidator or custodian. shall be appointed for it or for any
of its property or assets and shafl not be discharged within ninety (90 days afler the date
of his appointment; or a petition in involontary bankruptey or similar proceedings is filed
against it and is not dismissed within ninety (990) days after the date of jts filing;

(W) Lender determines that the remaining undisbursed Loan proceeds, to gether.
with the proceeds of any Senior Debt, are insufficient to fully pay all of the then-unpaid
costs of the Project and.the estimated expenses of completion (inchuding the Diterest
Reserve), and Borrower fails to sither {j) deposit with Lender, within three {3)-Business
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Days following demand, sufficient funds to permit Lender 1o pay said excess costs as the
same become payable or (ii) pay said excess costs directly and deliver to Lender
unconditional mechanies’ lien waivers therefor {or paid receipts for non-lienable items),
at Lender’s option;

(i} A default shall cccur with respect to the Senior Debt and shall remain
uncured after the expiration of any applicable notice or grace period;

H A default occurs in the performance of Borrowers obligations in any of
Section 5.6, 5.7, 5.8, 5.10, 5.3, 5.16, 5,18,5.19, 5.22, 5.23 or 5.24, hereof;

(k)  The General Contract shall be terminated by either party thereto or either
party Lhereto shall fail to perform its obligations (after any applicable notice and cure
period) under the General Contract;

; Asny uncured default by Borrower under the Management Agreement.

{m)  Any failure by Borrower to timely deliver the EB-5 information, which
failure continues more than 5 days following notice of such failure from Lender.

Section &.2 R:tahis_ and Remaedies. Upon the occurrence of an Event of Default,
unless such Event of Default is subsequently waived in writing by Lender, Lender may exercise
any or ail of the foilcwing rights and remedies, consecutively or simultaneonsly, and in any
order:

{8)  make ocue or more Advances of Loan proceeds without liability to make
any subsaquent Advance;

{b)} suspend the obligation of Lender to make Advances under this Agreement,
withott notice to Borrower; '

{r)  decldre that the Commitment is ferminated whercupon the Commitment
shall terminate;

(d)  declare the entire unpaid principal balance of the Note to be immmediately
due. and payable, together with acerued and unpaid interest on such Advances, without
notice to or derand on Borrower;

{¢)  exercise any or all remedies specified herein and in the other L.oan
Documents, inchiding (without limiting the generality of the foregoing) the right (o
foreclose the Deed of Trust, andjor any other remedies which it may have therefor at faw,
in equity or under statute;

{H cure the Event of Default on behalf of Borrower, and, m doing so, chter
upon the Project, and expend such sums as it may deem desirable, inciuding reasonable
attomeys’ fees, ail of which shall be deemed to be Advances hereunder, sven though
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causing the Loan 10 exceed the face amount of the Note, shall bear foterest at the Default
Rate provided hersin and shall be payable by Borrgwer on demand; and/or;

{g)  Lender may declars an Bvent of Default under any other Loan Document
in accordance with the terms and conditions thereof, and may effectuste any remedies
provided for in such agreement.

in addition to the other remedies set forth herein and in the other Loan Documents,
Borrawer hereby irevecably aathorizes Lender, at any titne while an Event of Default continues,
to set off any sum due to or incurred by Lender against all aceounts, deposits and credits of
Bomower with, and any and all claims of Borrower agamnst Lender., Such nght shall axast
whether or not Lender shall have made any demand hereunder or under any other Loan
Daocument, whether or not said sums, or any part thereof, or deposits and credits held for the
acconnt of Borrower is or are matured or unmahired, and regardless of the existence or adequacy
of any collateral, or any other security, right or remedy available to Lender. Lender agrees that,
as promptly as is reasonably possible after the exercise of any such setoff right, it shail potify
Bermrower of jts exercise of such setoff right; provided, howevee, that the failure of Lender to
provide such notice shalf not affect the validity of the exercise of such setoff rights. Nothing in
this Agreement shall be deemied a waiver or prohibition of or restriction on Lender to all rights of
banker's lien, setoff and counterciaim available pursuant 1o Jaw,

Section 6.3  Cormpletion of Project by Lender. In addition, in case of the oceurrence
of an Event of Default specified in Section 6.4{F) hereof, or any Event of Default caused by, or
which results in, Borrower's failure, for any reasom, to continue with the cornpletion of the
construction of the Improvements as required by this Agreement, then Lender may (but shali not
be obligated to}, in addition to, or in contert with, the other remedies referred to above, take over
ad complete such construction in accordance with the Plans, with such changes therein as
Leader may, in its discretion, deem appropriate, sl at the risk, cost and expense of Borrower.
Lender may assume or reject any confracts entered into by Borrower in connection with the
Project with the exception of timeshare purchase contracts, may énier into additional or different
contracts for work, servioes, labor and materials required, in the judgment of Lender, to complete
the Project, may pay, compromige and settle all claims in connection with the construction of the
Improvements. Al sums, including reasomable attorneys’ fees, and charges or fees for
supervision and ingpection of the consiruction of the Improvements and for any other necessary
or desirable purpose in the discretion of Lender expended by Lender in completing or attempting
to complete the construction of the Improvements (whether apgregating more, or less, than the
aggregate face amount of the Note), shall be deemed Advances made by Lender 1o Borrower
hereunder, and Borrower shall be liable to Lender, on demand, for the payment of such sums,
together with, interest on such sums from the date of their expenditure at the rates provided
herein. Lender may; in its discretion, at any time abandon wark on the Project, after having
cammenced such work, and may recommence such work at any time, it being understood that
nothing in this Section shall impose any obligation on Lender sither to complete or not te
complete the construction of the Improvements. For the purpase of carrying out the provisions
of this Section, Borrower irrevocably appoints Lender its attomey-in-fact, with full power of
substitution, to execute and deliver all such decuments, @ pay and receive such funds, and (o
take such action as may be necessary, in the judgment of Lender, to complete the Projest. This
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power of dtorney is coupled with an interest and Is irrevocable. Lernder, however, shall have no
obiigation (o undertake any of the foregoing, and, if Lender does undertake any of the same,
shall have no labitity for the adequacy, sufficiency or completion thereof,

ARTICLE VII

INTEREST, FEES AND EXPENSES

Section 7.1 Inierest; Fees; and Expenses.

(2) Included in the Loan are amounts for Interest Reserve. Bogrower hereby
authorizes Lender to disburse the Inferest Reserve {o pay interest acerued on the Note
and ali other expenses and fees directly to the party to whom such payment 15 owed as
set forth in this Article 7. The execution of this Agreément by Borrower shail, and
hereby does, constitute an irrevocable authorization to Lender to make such advances
provided for in this Atficle 7, and no further authorization from Borrower shall be
necessary to warrant such direct advances, and all such direct advances shall be secured
by the Deed of Trust as if made directly by Borrower.

(b} Lender in its sole discretion may (but shail not be obligated to do so) make
such disbursements authorized under this Article 7 notwithstanding that an Fvent of
Default exists under the terms of this Agreement or any other Loan Document. Such
disbursements shalj constifute an Advance and be added to the principal balance of the
Note, and the Lender shali make thc applicable Advances w fund any such
dishursements. Such disbursements shall bear interest at the Default Rate. The
authorization hereby granmted is irevocable, and no further direction or authonzation.
from Borrower is necessary for Lender to make such disbursements. MNothing contained
in this Asticle 7 shall require Lender to disburse Loan procesds to pay for any of the
items set forth in subsection {a} above if the other conditions set forth in this Agreement
for Advances are not satisfied.

Section 7.2  Authorization to Make Loan Advances to Cure Borrower’s Defaulis,
Tf an Event of Default shall ocour, Lender (subject to the provisions of this Artiele 7) may (but
shall riot be required (o) perform any of such covenants and agreements with respect to which
Bormrower is in Default.  Any amounis expended. by Leader in so doing aud any amounts
expended by Lender in comnection therewith shall constitute an Advance and be added to the
outstanding principal amount of the Loan, and the Lender shall make the applicable Advances to
fund any Such disbursements. The authorization hereby granted is irevocable, and no prior
notice o or further direction or authorization from Borrower is necessary for Lender to make
such disbarsements.

ARTICLE VIII

MISCELLANEOQUS

Section 8.1  Waiver and Amendment. No failure on the part of Lender or the balder
of the Note fo exercise and no delay in exercising any power or right hereunder or under any
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other Loan Dovurmnent shall operate as a waiver thereof; norishall any single or partial exercise of
any power or right preclude any other or further exercise thereof or the exercise of any other
power or right. The remedies herein and in any other instument, documerit or agisement
delivered or to be delivered to Lender hercunder or ih connection herewith are cumulative and
not exclusive of any remedics provided by law. No notice to or demand on either party
hereunder not required herennder or under the Note or any other Loan Document shall in any
event entitle such party to any other or further notice or demand in-similar or other circumstances
ar constitute a waiver of the right of Lender, the holder of the Note or Borrower to any other or
further action in any circumstances without notice or demand.

No amendment, waiver or consent shall affect the rights or duties of Lender under this
Agreement or any other Loan Docursent unless it is in writing and signed by Lender.

Bection 8.2 Expenses sad Indemuities.

(a) Loan Dogirieniz. Borrower agrees (0 pay and reimburse Lender upon
demand for all reasonable expenses paid or incwired by Lender (including reasonable
fers and expenses of legal counsel) in connection with the collection and enforcement
of the Loan Dpcuments, or any of them. Borrewer agrees to pay, and save Lender
harraless from alf liability for, any inortgage registration, mortgage recording, transfer,
recording, siamp, or sunilar tax or other charge due to any governmental entity, which
may be payable with respect to the execution or delivery of the Loan Documents.
Borrower agrees to indemnify Lender and hold Lender harmless from any loss or
expense which muay arise or he created by the acceptance of telephonic or other
instructions for making the Loan or disbursing the proceeds thereof except for losses or
expenses caused by Lender, gross negligence or willful misconduet,

{b}  Geneml Indenmity. In consideration of the Commitment, Borrower further
agrees to indemnify and defend Lender and its directors, officers, agents and employees
(the “Indlemnified Parties”) from, and hold each of them harmless against, any and all
losses, liabilities, claims, damages, deficiencies, interest, judgments, costs or expenses
incurred by them or any of them, including, but without Bmitation, amoents paxd in
settlement, court costs, and reasonable fees and disbursements of counsel incumred in
connecion with any investigation, litigation or other proceading, arising out of or by
reason of any investigation, litigation or other proceeding brought or threatened, arising
out of or by reason of their execution of any Loan Document and the transaction
contemplated thereby, including, but not Bmited to, any use effected or proposed Lo be
offected by Borrower of the proceeds of the Loan, but excluding any such losses,
fiabilttics, claims, damages or expenses meurred by reason of the gross negligentce or
willful misconduct of the refevant Indemnified Party. Any Indemnified Party seeking
indemnification under this Section will notify Bomrower of any event requiring
indemnification within thisty (30) Business Days following such Indemnified Party’s
receipt of notice of commenceraent of any action or proceeding, or such Indemnified
Party’s obtaining knowledge of the cccurrence of any other event, giving rise fo a claim
for indemnification berevnder. Borrower will be entitled {but not obligated) to assume
the defense or settlement of any such action or proceeding oOr to participate in any
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negotiations to settle or otherwise resolve any claim using counsel of its choice;
provided that:

) Borrower notifies such Indemnified Party in writing that Borrower
will indemnify such Indemnified Party from and against the relevant claim;

(ii)  such ¢ounsel is reasonably satisfactory to such Indemnified Party;

(us) such claim involves only money damages and does not seek an
injunction or other equifable relief;

(iv} if such Indemnified Party is the Lender, setilement of, or an
adverse judgment with respect 1a, such claim is not, in the good faimjudgmcnt of
such Indemmified Party, tikely to establish a precedential custom or practice
materiaily adverse {0 the continuing business interests of such Indcmnified Party;

(v} Bomower coaducts the defense of such claim actively and
diligently;

{vi)  no conflict of interest has arisen which would prevent counsel for
Borrower from also representing such Indemnified Party becanse the defendants
in any action include both such Indemuoified Party and Borrawer; and

(vii} Barrower will not consent to the eniry of any judgment or enter
into any settiernent with respect io soch claim without tie prior written consen( of
such Indemnified Party (not to be withheld unreasonably).

So jong as Borrower has assurned the defease of such claim and is conducting such
defense in accordance with the foregoing, such Indemmified Party: (y) may retain separate co-
counsel at its sole cost and expense and participate tn the defense of such claimy; and (z) will not
consent to the entry of any judgment or enter into any scitlement with respect to such claym
without the prior written consent of Borrower with respect to such claim (not to be withheld
unreasonably).

If Borrower fails to assume such defense or, afier doing so, Borrower fails to satisfy any
of the above conditions to Bomawer’s defense, such Indemnified Party (and its counsel) may
defend against, and consent 1o the entry of any judgment or enter into any settlernent with respect
to, such claim in any manner it may reasonably deem apprnpnate {and such Indemnified Party
need pot copsult with, or obtain any consent from, Borrower in connection therewith) and
Bomower will reimburse such Indemnified Party prompily and periodicaly for the costs of
defending agamst such claim (inciuding reasonable attorneys’ fees and expenses) and Bomower
will remain . responsible for any loss which such Indemnified Party may suffer resulting from,
arising nut of, relating to, in the nature of, or caused by such claim to the fullest extent provided
for aud required by this Agreement.

- Section 8.3 Binding Effect; Waivers; Cumulative Rights and Remedies. The
provisions of this Agreement shall foure to the benefit of and be hinding upon the parties hereto
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and thelr respective heirs, executors, administrators, personal repregentatives, legal
representatives, successors and assigns; provided, however, that neither this Agreement nor the
progecds of the Loan may be assigned by Bomower voluntarily, by operation of law or
otherwise, without the prior written consent Lender. No delay on the part of Lender in
exercising any sight, remedy, power or privilege hereunder shall operate as a waiver thereof, nor
shall any single or partial exercise of any right, remedy, power or privilege hereunder constitute
such a waiver or exhaust the same, all of which shall be continuing. The nghts and remedies of
Lender specified in this Agreement shall be in addition to, and not exclusive of, any other nghis
and rernedies which Lender would otherwise have at law, in equity or by statute, and all such
rights and remedies, together with Londer’s rights and remedies under the other Loan
Documents, are cumulative and may be exercised individually, concurrently, successively and 1n
any-order, '

Section 8.4  Incorperation By Reference Borrower agrees that unti] this Agreement
is terminated by the repayment 1o Lender of alf principal and interest due and owing on the Ndle
and other sums due and gwing pursuant to the other Loan Documents, the Note and thé other
Loan Documents shall be made subject to all the ferms, covenants, conditions, obligations,
stipulations and agreements contained in this Agreement @ the same extent and effect as if fully
set forth in and made a part of the Note and the other Loan Docurncnts.

Section 8.5 Survival. All agreements, representations and warranties made in this
Agreement shall survive the execution of this Agreement, the making of the Advances by
Lender, and the execution of the other Loan Doctiments, and shall continue until Lender receive
payment in fuil of all of the Obligations and the Indebtedness of Borrower incurved under this
Agreement and under the other Loan Documents.

Section 8.6 Governing Law; Waiver of Jury Trial; Jurisdiction. TN ALL
RESPECTS, INCLUDING, WITHOUT LIMITING THE GENERALITY OF THE
FOREGOING, MATTERS OF CONSTRUCTION, VALIDITY AND PERFORMANCE, THIS
AGREEMENT, THE ORLIGATIONS ARISING .:HEREUNDER, AND ALL QUESTIONS
AND ISSUES ARJSING HEREUNDER SHALL BE GOVERNED BY AND CONSTRUED IN
ACCORDANCE WITH, THE 1LAWS OF THE STATE OF NEVADA, APPLICABLE TG
CONTRACTS MADE AND PERFORMED IN SUCH STATE (‘.VITHOUT REGARD TO
PRINCIPLES OF CONELICT QF LAWS) AND ANY APPLICABLE LAW OF THE UNITED
STATES OF AMERICA. TOTHE FULLEST EXTENT PERMITTED BY LAW, BORROWER
HEREBY UNCONDITIONALLY AND IRREVOCABLY WAIVES ANY (CLAIM TO
ASSERT THAT THE LAW OF ANY OTHER JURISDICTION GOVERNS THIS
AGREEMENT AND THE NOTE, AND THIS AGREEMENT AND THE NOTE SHALL BE
GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE
STATE OF NEVADA.

BORROWER HERERBY WAIVES ANY RIGHT TG A TRIAL BY JURY IN ANY
ACTION RELATING TO THE LOAN AND/OR THE LOAN DOCUMENTS. BORROWER,
TO THE FULLEST EXTENT PERMITTED BY LAW, HEREBY KNOWINGLY,
INTENTIONALLY AND VOLUNTARILY, WITH AND UPON THE ADVICE OF
COMPETENT COUNSEL, (A} SUBMITS TO PERSONAL JURISDICTION IN THE STATE
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OF NEVADA OVER ANY SUIT, ACTION OR PROCEEDING BY ANY PERSON ARISING
FROM OK RELATING TO THIS AGREEMENT, (B) AGREES THAT ANY SUCH ACTION,

SUIT OR PROCEEDING MAY BE BROUGHT IN ANY STATE OR FEDERAL COURT OF
COMPETENT JURISDICTION IN THE STATE OF NEVADA, () SUBMITS TO THE
FURISDICTION AND VENUE OF SUCH COURTS AND WAIVES ANY ARGUMENT
THAT VENUE IN SUCH FORUMS 18 NOT CONVEMIENT, AND (D) AGREES THAT IT
WILL NOT BRING ANY ACTION, SUIT OR PROCEEDING IN ANY OTHER FORUM.
BORROWER FURTHER CONSENTS AND AGREES TO SERVICE OF ANY SUMMONS,
COMPLAINT OR OTHER LEGAL PROCESS IN ANY SUCH SUIT, ACTION OR
PROCEEDING BY REGISTERED OR CERTIFIED U.S, MaIL, POSTAGE PREPAID, TO
BORROWER AT THE ADDRESSES FOR NOTICES DESCRIBED IN THIS AGREEMENT,
AND CONSENTS AND AGREES THAT SUCH SERVICE SHALL CONSTITUTE IN
EVERY RESPECT VALID AND EFFECTIVE SERVICE (BUT NOTHING HEREIN SHALL
AFFECT THE VALIDITY OR EFFECTIVENESS OF PROCESS SERVED IN ANY OTHER
MANNER PERMITTED BY LAW).

Section 8.7  Counterparfs. This Agreement may be execufed 1o any number of
. counterparts; sl of which shall constitute a singie Agreement.

Section 8.8  Notices. All notices, demands, requests, consents, approvals or other
communications (any of the foregoing, a “Netice™) required, perminted or desired to be given
hereunder shall be in writing and shall be sent by {a) registered or certified mail, postage prepaid,
retumn receipt reqguested, (b) Federal Express, UPS or another reputable ovemight courter, or ¢}
by hand by commercial courier service, addressed to the party to be so notified at its address set
forth opposite ifs signature, below, or to such other address-as such parly may hereafter specify
in accordarice with the provisions of this Section. Any Notice shall be deemed 1o have been
received: (i) three (3) days after the date such Notice is mailed, {il) on the date of delivery by
hand {cr refusal to accept such delivery) if delivered during business hours on a Business Day
{otherwise on the next Business Day), and/or (iif) on the next Business Day if sent by an
overnight commercial courier. Notices shall be deemed effective if given by counsel to either
party, as if given directly by such party. No notice under this Agreement or any other Loan
Document shall be ineffective because of the failure to provide a copy of any noticeé to any party
1o whom a courtesy copy is to be sent under this Agreement,

Any party may change the address to which apy such Notice 1s 1o be delivered by
fumishing ten (10) days® prior written notice of such change to the other parties in accordance
with the provisions of this Section. Notices shall be deemed {0 have been given on the date as
set forth above, even if there is an inability to actually deliver any such Notice because of a
changed address of which no Notice was given, or there is a rejection or refusal to accept any
Notice offered for delivery.

Seetion 8.9 No Third-Party Reliange. No third party shall be- entitled 1o rely upon
this Agreement or {0 have any of the benefits of Lender’s interest hereunder, unless such third
party is an express assignee of all or a portion of Lender’s mterest hereunder. .
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Section 8.180 Lender Assiciment. Bommower agrees that Lender may assign its interest
in.the Loan at any time without the prior consent of Bomower, provided that, upon such
assignment, the terms of the Ioan shall not be modified or amended in any way and provided
further, that any such assignment does not violate anty terms or conditions of the EB-5 Program.

‘Section 8.11  Time of the Esgence. Time is of the essence hereof with respect to the
dates, terms and conditions of this Agreement.

Section 8.12 No Oral Modifications. No modification or waiver of any provision of

this Agreement shall be effective ualess set forth i writing and signed by the parties hereto.

Section 8.13 Captions. The headings or captions of the Articles and Sections sct forth
herein are for convenicnce only, are pot a part of this Agreement and are not to be considered in
interpreting this Agreement.

Section 8.14 Borrower-Lender Relationship. The relationship between Bomower and
Lender created hereby and by the other Loan Docuyments shall be that of a borrower and a lender

only, and in no event shall Lender be deemed to be a partner of, or a joint venturer with,.

Borrower.

JEND OF AGREEMENTY; SIGNATURE PAGES FOLLOW]
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ay

IN WITNESS WHEREOQF, the parties have exectited this Agreement as of the day and
year first above writien,

BORROWER:

FRONT SIGHT MANAGEMENT, LI.C, a Nevada
Hmited liability company

Borrower's Address:

1 Front Sight Road
Pahrump, NV 89061

With a copy to (which copy shall not constitute
notice):

Scott A. Preston, Esq.

Preston Arza LLP

8581 Santa Monica Boulevard, #710
West Hollywood, CA. 90069

[Signature page 1 of 2 of Construction Lean Agreement]
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CALIFORNIA ALLHPURP;OSE CERTIFICATE OF ACKNOWLEPGMENT

1 A notacy public or other officer completing this certificals verifes cﬁljr.fhut identity of the individual who signed the doenmentts’
which ihis certificats 18 atachied, and not the truthfulness, accuredy, of validity of it document,

State of California

County of San Francisca

On _QC«;“ C?é; 2016 pefore me, P. Fall.(fari : , Notary Public,

@er& nwert neme ngt title of the officet)

personally appeared ;{Q—n@??bS _ ,}? A2 LA

who proved to.me on the basis of satisfactory evidence to be the personts] whose namefs] is/m® subscribed 10
the within instrument and acknowledged to me thai he/skerthiey executed the seme in his/berftfieir authorized
capacity(ies}, and that by his/herfieir signaturg(s) on the instrument the person(s), or the entity upen behalf of
which the persongsy dcted, executed the instrument.

I certify under PENALTY OF PERIURY under the laws of the State of Ca}ifﬂmia ihat the f(')regoing paragraph

ts true and correct.

WITNESS wy hand _&_.n_d official seal.

e

%/

COMM %

Holary Pubiic -
San Matw Com!'v

S;gnmofmoﬁa’iﬁbhc

{Motaiy Seal)

S

ADDITIONAL OPTIONAL INFORMATION

ENSTRUCTHONS FOR COMPLETING THIS FORM

LS4 rVeTonm  Lgeon

{Tithe or deserigtion of giached dotument)

A T

£Tikke or deselpion of sitached document zonlimued)
Number of Pages & { DocumentDate MI :

{Additional information}

| DESCRIPTION OF THE ATTACHED DOCUMENT

Any acknowledgment complesed in Colifornia ohust corcin verbioge exacily aox
dppears abeve in the noary Seclion or @ Separate acknowiedyment form must be
properly compleisd ond atioched 2 thet docememt. The only sxception in if a
docisnent it fo be recorded nutside of Califormio. M such insicnees, any alternative
aclorowledgment verbiage v may be printed on such o dorument 5o fong as e
verbisge does rof requars the notury te da something that i 1flegal for a notary in
Califernie {i.e. certifping the quthorized capacity of the sigmer). Please check the
document carefuify for proper notarial wom’mg omd arigeh this form i required,

v Stete and County mfornation must be the Ssam and County where the decument
sigoer(s} persnially ppesred before the natary public for ncknowiedgment,
Date of nowrization mast be the date that the signerls) personally appeared which
roust alsa be the some dme the acknowledgment 13 complatéd.
The nivary public must pribt bis or her name s3 i appests withis his or her

a5 ol awedt by a comma and then your e [notary pyblick
Prist rhe riame(s) of document signers) wio prrsonslly appesr =t (be time of

" CAPACTEY CLATMED BY THE SIGNER,
1 Individaal (s)
1 Comporate Officer

Tl
{1 Parmer(s)
] Anomey-in-Fact
[ Trostes(s)
[} Other

MBS
lesbicate the cenvedt smgulaj or ploral forms by gressing ofT incormeet forms (ie,
fn/sheitheys- is fare Jor circling the correct forms. Frilurs 1o conectly indicate s
information may tead to rojeciion of dotumer! recording.
The notary seal impragsion must be cleer md phomgm;&himﬂ!y repreducibie.
Impression must nen cover texf oy fines if seal impression sumdges, 1oseal a
sudficien srea permits, otherwise complets & different schnowledigment form.
Signature of the notay publie must match the signsture on fie with the office of
the county clerk
% Additions] infornation. s rof seowrsd but could help i ensure ihis
sckrowledgment is not misused or aTiacked 1o g thiferent dockmcat
* Indicaie tile or type of anactred dogument, turber of pages and date.
< indicaty the capacity claimed by the signee I the claimed eapacity 1s &
eurporste afficer, wndicate the titte {ie CEO, TFG; Secrelasy).

Securely angeh this docurment wo the signed docurent

/7. 1915 Fredank, Signing, Service, Tt — AJ ighis Rrsrrrd wiew. ThePsoLbnh tin = Ratianwide Harsry Sesics
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LENDER:

LAS VEGAS DEVELOPMENT FUND, L1C, a
Nevada limited liability company

By:

Name:
Title:

Lender’s Address:

P.0.Box 3403
816 Southwood Blvd, Suite 1G
Incline Village, NV 89450

With a copy to (which copy shall not constitute

notice):

EBS5 Impact Capital Regional Center LLC
916 Southwood Blvd., Suite 1G
Incline Viliage, NV 89450

And

Michael A. Brand, Esq.

2924 Selwyn Circle

Santa Rarbara, California 93103
And:

C. Matthew Schulz, Esq.
Dentons US LLP

1530 Page Mili Road, Suite 200
Palo Alte, CA 94304-1125

[Signature page 2 of 2 of Construction Loan Agreement]
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FIRST AMENDMENT TO LOAN AGREEMENT

This FIRST AMENDMENT TO LOAN AGREEMENT (this “First Amendment”) is entered info
and effsctive as of fuly [, 2017 (the “Firsi Amendment Effective Dute} by and bevween Las Vegas
Development Fund, LLC, a Nevadu Limited Liability Company (“Lender”) and Front Sight Managemeni,
LLC, a Nevada Limited Liability Compuny, {“Borrower”). Lender and Borrower and their respective
permitted successors and assigns are mmemmes referred. to in thiis First Amendmen individually as a
*Party” and collectively as the ""Parties™,

RECITALS

Al Lender #nd Barrower entered into thal certain Consgruciion Loan Agreement dated as of
Octeber 4, 2086 (the “Originat Loan Agreement”). The Original Loan Agrecmentas amended by this
First Amendment is referved to herein as the "Agreement”. Pusuant Lo the Original Loan Agreement,
Borrower executed 2 Promissory Note dated October 6, 2016 (the “Origina] Note™) and g Construction
Deed of Trugt, Security Apgresment, Assignment of Leases and Rents and Fixuire Filing dated October 6,
2016 (the “Beed of Trust?), Initially cepitalized terms not defined herein shall have the respective
meanings assigned to such terms in the Original Loan Agreement.

B, The Parties desire to amend the Originat Loan Agreement, the Original Now and the Déed
of Trust to modify the dehts and obligations of the Parties ds further set forth below.

AGREEMENTY

NOW THER&}*URE in consideration of the foregoing Recitals, which are hereby incorporated
into the operative provisions of this First Amendment by this refereace, and otiter goed and velhabie
considerasion, the receipt and sufficiency 6f which are hereby acknowlsdged, the Parties further agree as
follows:

1. COMMENCEMENT DATE. The definition of “Commencement Date” in the Original Loan
Agreement Is herehy deleted and replaced with:

“»Commencement Date méans October 4, 2616

2. INTEREST RATE. The definition of Loan Rate in the Original Loan Agreement is armended 10
read as Tollows:

*“Lgan Rate” means the interest rate applicable to ikt Loan as calculated st an annual rate of
6% during the Initial Term with respect to all Advances made prior o July 1, 2017 and, with
respect to such Advances. if exiended, at an annual tate of 7% during the Extension Term; and
with respect to ali Advances made after July 1, 2017 as caloulated a1 an annual raie of 7%
during the Initial Term, and, if extended, at an annua! rote of 8% during the Extension Term.?

And Section 4 of the Note s amended (o read as set forth in the Amended and Restated
Promissery Nete attachied hereto as Exhibit A,

=)

five million Dollars (575,000,000} 10 fifty million Dollare ($58,000,000). Acverdingly, the reftrence in
Recital A of the Loan Agreement to SEVENTY-FIVE MILLION DOLLARS ($75,000,000) is hereby
amended to FIFTY MILLION DOLLARS (§50,000,000). and the first sentence of the definition o

3. MAXIMOM LOAN AMOUNT. The maximusm Loan amount is hereby reduced from seventy-.
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“Corpinitment” in the: Loan Agreement is hereby amendad to read: “Corumitment™ means an amount not
1o exeeed Fifty Million Dollars (350,000,000)",

Furthermore, the amount shown as the maximum prinsipal ameunt on the Promissory Note is amended
by replacing *$75,000,000" with “556,000,000,” and the amovnt of “‘Sevmty~F1vc Million and No/100
Dollars ($75,000.000)” in fhe first sentence of the Promissory Note is replaced by “Fifty Mitlion and
No/100 Doflars ($50,000,000)” as set.forth in the Amended and Restated Promissary Note attached hereto
a5 Exhibit “AY.

Additionally, the first sentence of Section 1.1 of the Construttion Deed of Trust, Security: Agreement,
Assigament of Leases and Rents sod Fixture Filing has beesi amended in said docurnent 1o read: “Loan,
The indesbiedsess secured by this Deed of Trist is the resultof a foan in the original principal amoust of up
to Fifty Million dollers ($50,000,000) (the “Loan™) provided by Lender to Grantor,”

4. DATE TO OBTAIN SENTOR DEBT, The date of December 31,2018, in the last sentence of the
definition of Scnior Debt, which is the ourside date for Bowower to obtain such Senfor Deby, is hereby

amendad o Decernber 31, 2017; m however, that Borrower, at its sole clection, may extend said
date for an additional sixty (80) days from and after satd date of December 32017,

£S5 Borrower agrees and
covenanis to contmuc ool cmpiO} suff cient full-time f:mplcryct:s o meet the jobs creation
réguirement of the EB-5 Program.

6 EB-SINFORMATION. Borrower has provided Lender with 3 portion of the information and
documentation requived pursuant to Section 5.10 of the Original Loan Agreement. Tha parties acknowledge
that Borrpwer’s copisgs nf certain documeniztion were.in an olfice in or around Santa Rosa, Callfornia,
which was burmed down in & reajor wildfire in Northern Califbmia. Notwithstandinig the foregoing, on or
‘before Jupe 30, 2018; Borowser shall provide Lender with copies of major contracts, bank statements,
receipts, invoices and cancelied checks or credit cand stalenients or other-proof of payment rrasonably
acceptable to Lender that document that Borrower-bas invested in the Project at least the amount of money
as has been disbursed by Lender to Borrower on or before the First Amendment Effsctive Date, it being
understood that such documentation may evidence investments accarring af any time from and after the
date of the Original Loan Agreemsnt up 1o and including June 30, 2018. Borrower Rirthier agress that, in
the event that there is an andis, compliance evisw or other fonm of request for such documentation by the
USCIS or any successor or affiliated agency, incleding the U.S. Securities and Exchange Commissien or

the -5, Department of Justice, Borrower will, at Borrawer's sale cost and expense, pmmpﬂy reconstriet.

in its entirety such documcntaﬁon evidencing the investment of the amount of funds disbursed on or before
the First Amendment Effective Date by obtaining mpzea from third partics. Borrower farther agrees that
the provisions of the Criginal Loan Agrecment continue 15 apply with respect 1o the TB-3 Information (as
defined in the Driginal Loan Agreement} and ali provisions of the Original Loan Apreement which require
Borrower to provide information snd/or dosumeriation to Lendér continie 1o apply and Borrower will
comply fully therewith, '

I, INDEMUNIFICATION. Bomower agrees to defend, indermmify and hold Lender harmiess from any
aciual expense, cast, loss or damage, including reasonabls attorneys’ fees and court costs, paid or incarred
by Lender due to (i) Borrower's failure 10 provide the EB5 documentation for the period from the first
disbursement of the Loan proceeds through Qctaber 31, 2017, or (i) Borrower's breach of its obligations
contained in Paragraph 6, above,

D). Except as specifically amended or modified herein, cach and every

tx:rm -:cwe:nant, mci condihon of the Criginal Loan Agreement, Note and Deed of Trust as aroended is }40
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hereby ratified and shall remain in fuil force and £ffect. £ach and every reference ta the “Agreement” in
the Original Loan Agreement (inchuding, without limitation, the attachments thereto) shafl be deemed to
tefer to the Original Loan Agreement as amended by this First Amendment.

3, GOVERNING LAW. This instruinent shall be interpreted and construed in accordance with the
{aws of the State of Nevada.

10, BINDING AGREE;MENT. This First Amendment shall be binding upon and inure to the benefi
of the Parties hertte and their respective suceessors snd peimitied sssipos,

il. COUNTEBPARTS. This First Amendment may be ekecuted in two or more counterparts, each of
which shail be deemed an original, bat sl of which together shall constitine one and the same document.

[Signature page follows)
Y
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¥ WITNESS WHEREOF, Lender and Borrawer have signed this First Amendment as of the

Fist Amendment Effective Date,

BORROWER: FRONT SIGHT MANAGEMENT, LLC,

ANevada Limited Liabitity Company

By:. % . e Y

Name: fgnatius, $a;
Titler Manag;

LENDER:

LAB YEGAS DEVELOPMENT FUND, LLC,
A Nevada Limited Liability Company

By: /%/f

Name: %y‘ Dt
e .ﬁﬂx,-%)}; I
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CALIFORMNIA ALL-PURPOSE ACKHOWLEDGMENT CWI. CODE § 1188

Aoty ublic orm%.er oficer mmplehﬁg this ceriificate verifies only the zdemlt‘g‘ ofihe Iﬂdmduaf whasigped the dacnmant i
ko which thns certificete is atiached and niot the truthfulness, accuracy, of vatidity of that dowment }

State of Caifornia }

Courity of | 63’%/9'771-:':..,

C)n A.’J}E!b"% -='fgz'¢f=/ FIIAN hefore me, LVA F"? ? "S’*:ﬂ:é( /{}m‘}ﬂm Fvé«{:; ;
Date . Here ert Nama nng Title of the Cificer

personally appesred L’ﬂ AL ]’{'HI“; szmﬁ’ &‘wm 1’1' H‘?‘ =P A i
Mgmedgf of ngner[:}

#G e ph tha Dasis cz! sausfacmrg evidence to be the ersonjewhose nﬁm isi;.ré’-‘sgb_stsibed
n 1nslmr:}?2 ghid acknowiedged lo me that halsheithely execlied the' same fn his, Pt

muthorizes capacityliel), Brd that by Ris/heribett signaturei] on the instrumerit iz personisyor the entity
Upein Denalf ofwhi me:pe:sorgﬁ’) acted, axgcuted ihe iInTrument.

o | eortify under PENALTY OF PERIURY under the
JOBN A, AUSSELL E laws of the Stale of Cakifurnia that the foregeing
Z
5

L‘-‘_LL‘._&A_“‘_-‘A

Notary Public - Canfornia paragraph is true and correct,
Senoma County

Commission # 2171853 WATNESS my hand and officlal seal.

Picice Notary Secl ong/or Stomp Above

Signature of Notary Public

OPTIOMAL

Completing this informetion: con deter olteration of the document or
fratdutent reattochment of this form o on unintended document

Descriplinn of Attached Documem
Title or Type of Doguman f:i E*‘-CIL° r’i?#?u u*ufl{ 70 If;s?rﬂfu ﬁgjf‘ ﬂfze»ﬁ”f

Document Date: /".r': /'?_‘;/Zé;‘.xz - . . e Mumber of Pages: 2 S
Signers} Other Than Named Above:

Capacity(ies} Claimed by 5i9ner{5}

Signers Name: . _ Signes's Name:
1 Corpurate Officer = Tilelsh: ' . Oforperste Officer — Titlels):
1] Parner — O Limited 0. Generat O Pgriner — 0 Uimited 0 General
- 11 Ihedbvidisal {1 Agorney in Fact 0 indidual 3 Alorey in Fact
03 Trustpe 0 Guardian of Conzervatlys 0O Trugstee 2 Guardian of Consereator
o Other 0 Other
Signer is Reprasenting: ' _ Signer i3 R‘eprﬁ-sentli’!g'

@2(“17 Remtienat Ncatary Association

CL i
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SECOND AMENDMENT TO LOAN AGREEMENT

This SECOND AMENDMENT TO LOAN. AGREEMENT {this “Second Amendment™) is
entered into and offective as of February 28, 2018 (the “Second Amendment Eifective Date™) by and
between Las Vegas Development Fund, LLG, a Nevada Limited Liability Company (“Lender™ and
Front Sight Management, LLC, & Nevada Limited Liability Company, (“Borrower”). Lender and
Borrower and their respective permitted successors and assigns are sometimes referred to in this Second
Amendment individually as a “Party” and collectively as the “Parties”.

RECITALS

Al Lender and Borrower eniered into that certain Construction Loan Agreement dated as of
October 4, 2016 (the "Original Loan Agreement”). The Original Loan Agreement as
amended by this First Amendment is referred to herein as the © ‘Agreement”. Pursuant to
the Original Loan Agreement, Borrowsr ¢xecuted a Promissory Note dated Oetober 6,

2016 {the “Original Note”) and a Construction Deed of Tiust, Security Agleement
Assignment of Leases and Rents and Fixture Filing dated Qctober 6, 2016 {the “Deed of
Trust™), [nitially capitalized terms not defined herein shall have the respeciive meanings
assigned to such temms in the Original Loan Agreement. The Qriginal Loan Agreement
was amended by a First Aunendment 10 Loan Agreement effective as of July }, 2017 (the
“Firat Amendiment™) to further extend the date for obtaining the Senior Financing,

B. Borrower has represented to Lender that further extending the date for obtaining the
Senior Debt wil! benefit the Project by reducing bocrowing costs by delaylng the Senior Debt unsil it is
strictly necessary to ailow construction to proceed at !ht fastest feasihle pace. Borrower has further
represented to Lender that eonstruction is currenthy proccedmg at the most cxpedited pace redsonably
possible and that Borrower has received preliminary pricing tenus from twe fenders for the Senior Debt
{"Senior Debt Term Sheets™). The Parties desive io further amend the Original Loan Agreement, as
madified by the First Amendment, fo modify the rights and oblipations af the Parties as further set foith
below.

AGREEMENT

NOW THEREFORE, in consideration of the foregoing Renitals, which arc hereby incorporated
into the operative provisivas of this First Amendment by this reference, and other good and valnable
consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties further sgree as
follows:

1. DATE TO OBTAIN SENIOR BERBT. The date of December 31, 2016, in the last
sentence of the definition of Senior Debt in the Qriginal Loan Agreement, which was the
puiside date for Borrower to obtait such Sentor Debt, and which date was extended in the
First Amendment, is hereby amended to June 30, 2018.Coneurremily with the execution
of this Secand Extension, Borrower shall provide to Lender capies of term sheets, emails
and other materials related 10 the Senior Debt Tean Sheets and shall periodically, but no
less than montbly, update the samce. '

2. AGREEMENT RATIFIED. Except as specifically amended or modified herein, cach and every

‘term, covenant, and condition of the Original Loan Agreement, Note end Deed of Trust as amended is

hereby ratifed and studl remain in Tull force end effect. Each and every reference o the “Agreement”™ in r
fzv/@)
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the Origival Loan Agreement (Inchuding, without limitation, the attachments tereto} shall be deemed to
refer to the Original Loan Agreement as amended by the First Amendrment and this Second Amendment.

3. GOVERNING LAW. This instrument shall be interpreted and construed in accordance with the
substantive laws of the Staté of Nevada, excluding cheolee of law principles.

4, BINDING AGREEMENT. This Second Amendment shall be binding upon and imure to the
benefit of the Parties hereto and iheir respective successors.and permitfed assipns,

-

3. COUNTERPARTS. This Secand Amendment may be execitted in two or more counterparts,

each of which shail be deemed an original, but all of which together shall constibute one and the same
docament,

IN WITNESS WHERECF, Lender and Borrower have signed this Second Amendment as of the Sffective
Date.

BORROWER:

FRONT S51GHT MANAGEMENT, LLC,
A Nevada Limited Lisbility Company

g ’f " /ﬁ -
By ﬁi b AS ﬂxjrﬁk_* ,
MName: igna:mé_ )ﬁza

Title: Manager

EENDER:

LAS VEGAS DEVELOPMENT FUND, LLC,
A Nevada Limited Liability Company

By:
Name: Rﬁbér‘tw Dﬁia

Title: President & CEOQ
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APN(s) 045-481-05 and 045-481-0¢6

n OC #905512
ficial R ' '
Deborah g'(;{;rf?; —Nézc%?ﬁ;:y W

ﬁcégnuﬂ;ﬁ ggf}UESTED BY 01/18/2019 10:51:43 Am
: v Requested By: E-0OCS SOLUTIONS ¢
) Recortled By: #4J RPTT:g0
Kathryn Holberi, Esg. NV Bar #10084 Recording Fee: $285 0n
FARMER. CASE & FEDOR NQ}‘-}';@ar;fg};m;t}, Feg: $
2190 E. Pebble R4.. #205 Page 1of 5 ‘

Las Vegas, NV 89123

NOTICE OF BREACH, DEFAULT 25d ELECTION TO SELL UNDER DEED OF TRUST
IMPORTANT NOTICE

NOTICE IS HEREBY GIVEN that: Kathsyn Holbert, Esq., is the duly appoinicd substitute
Trustee under that certam Construction Deed of Trust, Security Agreement, Assignment of Leases and
Rents and Fixnwge Filing dated October 6, 2016 and recorded on October 13, 2016, as Document No.
860867 of otficial records in the Office of the Recorder of Nye County, Nevada; ("Deed of Trust™),
which was executed by FRONT SIGHT MANAGEMENT, LLC, a Nevada limited liability company,
Grantor, as Trustor, to secure certain obligations in favor of LAS VEGAS DEVELCOPMENT FUND,
LLC, a Navada limited Hability company, together with that certain First Amendrment to Construction
Deed of Trust, Becurity Agreement and Fixture Filing dated July 1, 2017 and recorded on January 12,
2018, as Document No. 886510, and any modifications/amendments thereto of the Official Records in
the Office of the Recorder of Nye County, State of Nevada {"Deeds of Trast").

_ Such DEED OF TRUST secures ap Amended and Restated Promissory Note for the sum of up to
$50,000,000.00 as well as other material obligations. A breach of the obligations which are secured by
such Amended and Restated Promissory Note has occurred and FRONT SIGHT MANAGEMENT, LLC
18 in default nnder the terms of the Deeds of Trust as sat forih below:

The total amount due is $345,787.24 which is itemized as $32,833.33 current inteyest;
$138,395.80 past due interest; $138,655,62 legal/attorney fees and costs; and $1 5,902 49 1n late foes.
Additionally, FRONT SIGHT MANAGEMENT, LLC has défanit regarding various matedial non-
monetary obligations which are set forth in and secured by the Deeds of Trust, including:

Improper use of foan proceeds.

Faibure 1o provide goverament approved plans for constriction
Material deluys in construction. '

Material changes to the costs, scope and timing of the construction,
Refusal 0 comply reparding securing senjor debt.

Failure w provide monthly project eosts,

Failure to nofity lemderof the occutrence of events of default,
Refusal to allow inspestion of books and records, |
Retusal to allow site iﬂspc{:tién by Lender and its repregeniatives.
Fiihare t6 provide 3.5 doctimentation.

FUTiEe Mo oo o

NOTICE OF BREACH, DEFA ULT 2ad ELECTION TG SELL UNQER DEED OF TRUST
Page 1 of 2
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To cure the Default and Reinstate your loan, you must pay all amounts then due at the time of
reinstatement, including any addifional unpaid amounts that you are obligated to pay by the teyms of the
Note and the Deed of Trast, such as, but not limited te, agvances, taxes, hazard insurance and
abligations secured by prior encumbrances, plus Trustee's and/or Aftomey's Fees and Costs and
Fxpenses incurred in enforcing the obligation AND cure the above itemized performance obligations.

Pursnan fo NRS 104.9604(1)(b) the sale may, at the election of the beneficiary, include pcrsunal
property.
NOTICE

You may have the right to cure the defaults set forth herein and reinstate the obligations secured
by tbe Deeds of Trust described above. NRS Section 107.080 permmits certain defaulis to be reinstated
without requiring payment of that portion of principal and interest which would not be due had no
default occutred (acceleration of principal). Where reinstatement is possible, if the default is not cured
within 35 days following the recording and mailing of this Notice, the right of reinstatement shall
terminste and the property thereafter may be sold.

To find out the amownt you must pay and the other obiigaﬁons you must Tulfill, or to seek to
make arrangeménts to stop the foreclasure, or 1f your property 15 in foreclosure for any other reason,
contact LAS VEGAS DEVELOPMENT FUND, LLC, ¢/o Kathryn Holbert, Esq, Farmoer Case & Fedor,
Las Vepas, NV 89123, 782.575-396(.

That by teason thereof, the present beneficiary under such Deeds of Trust has exccuted and
delivered to said Trustee a written Declaration of Default and Demand for Sale, and has delivered to said
Trustes such Deeds of Trust and ai] documents ev1dencmg obligations secured thereby and has declared
and does hereby declare all sums and obligations set forth ahove which are secured thereby immediately
due and has elected to cause the property o be sold to satisfy the obligations secured therchy.

_ AFFIDAVIT OF AUTHORITY IS ATTACHED HERETO

/, (72019

Dawd

: indmdualwho :ﬂgned the documenf, o whmh th.ls certificate is attached, and not the
| truthfuiness, ax:cumy or validity of that document.

STATE OF A/ﬁfM/}
COUNTY OF _Ci_(;f_&fé&.

Lo before me, A7 derd LA 7oA , 4 Notary Public,
Personaily apﬁEmd _ who proved to me on the basis of satisfactory
evidence to be the person(s) whose: ﬁame(s) isfare subscribed to the within instrument and acknowiedged
to me that he/she/they executed the same in his/her/their autherized capacity(les), and that by
hiw/her/their signature(s] on the instrument the person(s), or entijy ‘upon behalf of which the person(s)
acted, executed the instrument.

’\Ioiary Pubhc B IOTJUL.
] ELECTION TO: gm L UNDBER DEED QF TB_JJS_‘I
Page 2of2’ B s A A OOl
] ' ALANA BARTON
Notary Public Stste of Novada
No. 1819151
iy Aprt. Exp. Janusry 10, 2022

LA Al v s et sl

b LN,
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AFFIDAVIT OF AUTHORITY TO EXERCISE THE POWER OF SALE

NRS § 107.080(2)(c)

STATE of CALIFORNIA )

. Jss.
COUNTY of SAN DIEGO )

The affiaut, ROBERT W. DZIUBLA, being first duly sworn upon oath, based on my direct,
personal knowledge, or pursuant to personal knowledge that ] acquired by a review of the business
records, which nieet the standards set forth forth in NRS §51.135, of the heneficiary and/or the servicer
of the obligation or debt secured by that certain Construction Deed of Trust, Security Agrecment,
Assignment of Leases aod Rents and Fixmure Filing dated October 6, 2016 and recorded on October 13,
2016, as Document No. 860867 of official records in the Office of the Recorder of Nye County,
Nevada; ("Deed of Trust"}, which was executed by FRONT SIGHT MANAGEMENT, LLC, a Nevada
limited Hability company, Grantor, as Trustor, to sceure certain pbligations in favor of LAS VEGAS
DEVELOPMENT FUND, LLC, a Nevada limited lability company, together with that certain First
Axiendment to Construction Deed of Trust, Security Agreement and Fixture Filing dated July 1, 2017
and recorded on January 12, 2018, as Document No. 886510, and any modifications/amendments
thereto of the Official Records in the Office of the Recorder of Nye County, State of Nevada ("Deeds of
Trust"),

I further attest, under pensity of perjury, that I am the authorized representative of the
beneficiary under such Deeds of Trust, which are described i the NOTICE OF BREACH, DEFAULT
and ELECTION TO SELY, UNDER DEED OF TRUST to which tids affidavit is atiached,

I further attest, under peaalty of periury, to the following information, as veguired by NRS §
107.080(2)(c):

1. The full name and business address of the canrent trustee is:

Kathryn Holbert, Esq. NV Bar No. 10084
Farmer Case & Fedor
2190 E. Pebble Rd., Suite #205
- Las Vegas, NV 89123
702-579-3900

2. The full name and business address of the current holder of the Promissory Note
which is secured by the Deeds of Trust and the current beneficiary of record of the Deeds of Trust is:

Las Vegas Development Fund; LLC
916 Southwood Blvd,; Sute IG
Post Office Box 3003

Incline Village, NV 39450

AFFIDAVIT OF AUTHORIZATION
- Page tof3
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3. The ful] name and business address of the current servicer of the obligation or
debt which is secure by the Deeds of Trust is:

NES Financial Corp.
50 W. San Fernandoe St., Suite 300
San Jose, CA 95113

4, The beneficiary is in actual possession of the Promissory Note which is secured
by the Deeds of Trust and is entitled to enforce the debt and/or other obligations which are secured by
the Deed of Trust.

5. ‘The beneficiary and/or the servicer of the obligations and/or debt which are

secared by the Deed of Trust has sent to the obligatar/borrower of the obligation and/or debt which are
secured by the Decd of Trust a writien statoment of:

a. The amourt of payment required fo make good the monetary deficiency in
performance or payment, avoid the exercise of the power of sale and reinstate the terms and conditions

of the tmderlying obligation or debt as existing before the deficiency and/or defaults occurred, as of the
date of the statements;

b, The amount 1n defauli;

<. The principal amoust of the obligation or debt secured by the Deed of
Trast;

4. The amount of accrned interest and Iate charges,

e. A good faith estimate of ajl fees imposed in connection with the exercise

of the power of sale; and

f. Contact information for obtaining the most carrent amounts due and the
“Tocal or toll free number as required by NRS 107, 080(2)(<)4).

_ 6. A local or toll free telophone mumber that the obligor or bomower of the
obligation or debt may call 1o receive the most current amount due and other items required to cure the
obligors defaults under the Deeds of Trust as weil 25 recitation of the information contained in this
affidavit 15 702-579-3900. '

7. The following information regarding the recotded instruments that conveyed the
interest of the beneficiary is as follows:

Construction Deed of Trust, Security Agreement, Assignment of Leases and Rents and
Fixture Filing dated October 6, 2016 and recorded on October 13, 2016, as Document No. 860867 of
official records in the Office of the Recorder of Nye Couaty, Nevada; ("Deed of Trust"), which was
executed by FRONT SIGHT MANAGEMENT, LLC, a Nevada limited lirbility coxnpany, Grantor, ag
Trustor, t0 secure ecrtain cbhgatmns in favor of LAS VEGAS DEVELOPMENT FUND, LLC, a

YIT QF QN
Page2 of 3
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Nevada limited Hability company, together with that certain First Amendment 1o Construction Deed of
Trust, Security Agreement and Fixture Filing dated July 1, 2017 and recorded on January 12, 2018, as
Document No, 886510, and any modifications/amendments thereto of the Official Records in the Office
of the Recorder of Nye County, State of Nevada ("Deeds of Trust™.

The beneficiary has and dees bereby instruct the Successor Trustee {o exercise the power of sale
with respect i the property which is set forth as security under the Deeds of Trust.

LY ’ S, 7 2075
Robert W. Déinba, Plesident and CEO of beneficiary Dafed / 7 7
YEGAS DEVELOPMENT FUND, LLC

A notaw pub]m or other officer wmpictm.g firis certificate Venﬁes only the idmly of the
“individual who sigied the document, to which this certificate is attached, and not the
J mﬂxfu]mss accuracy, or validity cf that doment,

STATE of CALIFORNIA )
es.
COUNTY of SAN DIEGC )

On A Min 4 14 ___beforeme, fitvionda Ahderbera , & Notary Public,
Personally appeared Oriewt V- Dziybla L who proved to me on the basis of satisfactory

evidence to be the personés) whose name{s) isfare 3nbs¢mbad 1o the within istrament and ecknowledged
10 e that he/shefhey executed the same in his/kenftheir authorized capacity(es), and that by
his/hesftheir signatore(s) onthems&nmmthspem@n(s}, crenﬁtyupon behalfofwb&chtheper%n(—s}
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AMENDED AND) RESTATED PROMISSORY NOTE

$50,600,0600.00 Date: July |, 2617 (the “Effective Date™}

FOR VALUE RECEIVED, the undersigned, FRONT SIGHT MANAGEMENT LLC, a Nevada
limited liabiiity company (“Borrawer"), having an address at | Front Sight Road, Pabrump, NV
8B0GI, promises to pay, as herelnafter provided, to the order of LAS VEGAS DEVELOPMENT
FUND LLC, a Nevada fimited Liability company {“Lender”}; having an address at P.0O. Box 3003,
916 Sonthwood Blvd, Suite 103, Incline Village NV 89430, without set-off, counterclaim or
deduction, the sam of Fifty Millioa and No/100 Dellars (856,000,000.60), or so much thereof as
rmary have heen ‘advanced to or-maile available for the benefit of Borrgwer pursuant fo the Loan
Agreement {as such term s hersinafter defined) and remains unpaid from time to time-(hereinafier
catled “Principal Balaner™), with lmterest on the Principal Balance, until paid in full, at the rates
per ancumn heretnafter specified in legal tender for the payment of public and private debts in the
United States of Americs, all in accorfance with: the terms hereinafler set forth. All interest
payable hereunder shall be computed on the basis of a 360-day yeax, but shail be charged for the
actual number of days principal is unpaid.

[ ‘Payment Locution, All payments of principal and interest under this Note shall be

tnade in lawful money of the United States of America by wire transfer in immediately available
funds to such account as may be designated by Lender to Borower In weiting.

2. {apitalized Terms. Unless the context otherwise indicates, capitalized terms not
otherwise defined berein shall have the meanings provided for such terms in that certain
Congtruction Loan Agreement of October 6, 2016, as amended by that certain First Amendment
to Construction Loan Agreement of even date herewith by and between Bortower and Lender (as
the same may be further amended, modified or supplernented frop tifie to time hereinalier
collectively referred 1o as the “Logn Agreement”), arid which terms are incorporated by this
reférence as i fuily set forth heréin,

3. ldentification of Note. This Amended and Restated Promissory Note (this “Note”)
is the Promissory Mote referred 1o in the Loan Agreement and shall amend, restate and replace in
its sntirety that certain Promissory Note, made as of October 6, 2016, by Borrower, in favor of
Lender, for the puipose of clarifiring certain terms and conditions intended to be effective from
and afler the Bffective Date. The Losn Agreement governs the temms of the indebtedness of
Borrower to Lender evidenced by this Nowe and such other indebiedness as more particularly sel
forth in the Security Documents {defined below).

4, ‘Pavmnents. This Note shall be payable by Borrower to Lender as follows:
(=) Inierest shalt accrae commencing upen the date upon which fands are fiest released
to Borrower from the Loan Escrow, and continuing until such time as Borrower repays
such funds to Lender, in whole or in part, as and when pevmitted in accordance with

7%-/ /

4833 D2B6- Y8452
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the Loan Agreement. Borrower shall make current payments ol interest on the first (1%
day of each calendar month on that portion of the Principal Balance then outstanding
calonlated at an annual rate of 6% during the Initia) Term with respect to all Advances
made prior to Jaly 1, 2017 and, with respeet to such Advances, if extended, at an angyal
rate of 7% during the Extension Term; and, with respect fo all Advances roade after
Fily 1, 2017 at-ap annual rate of 7% during the Iitial Term, and, with respect fo sach
Advances, 1f extended, at an annual rate of 8% during the Extension Term.

Tf any payment date i on a weekend or national holiday, payment shall be made on
the next husiness day.

(b)  The entire unpaid Principal Balance and all interest accrued thereon shall
be due and payabie in fult on the Initial Matirity Date, subject, however, to Borrower's
election to extend the Initiel Maturity Date in accordance with the terms and conditions set

{c] [n the event that the maturity date is extended as set forth in Seeticn 4(b)
above, il accrned and unpaid interest pursuant to Section 4(a) above shall be paid to
Lendsr on the lnitial Maturity Date,

& Following atiy Event of Default hereunder or nnder the Loan Agreemeqt,
interest shall acorue at the Default Rate together with, as applicable, any Late Charge in
accordance with the Loan Agreement.

{e) No payment of interest or ather consideration made or agreed to be ghade
by Borrower pursuant to this Note or any other instrement referring to or securing this Note
shall, af any time, be deemed {o have been computed 8t an Interest rate in exeess of the
maxinum rate of interest permissible by law, if any. In the event such payments of intensst
or other consideration provided for in this Note or any other instrument. refekring to or
seeuring this Note shall result in payment of an effective rate of interest which, for any
‘period of tine; 15 In excess of the limit of the usury Jaw Or any other {aw applicable o the
|oan evidenced hereby, alt sums in excess of those lawfully collectible as interest for the
period in question shall, without further agreement of notice between or by any party or
parties hereto, be applied to the Principal Balance immediately upon receipt of such monies
by Lender with the same force and effsct as thongh Borrower had specifically designated,
and Lender had apreed to aceept, such extza payments as a principal payment, without
premium or penalty. If the Principal Balance has beea fully paid, any such excess amount
shall be refunded to Borrower. This proviston shall control over every other obligation of
Borrower hereunder and under ary mstrument that secures this Note.

() Exceptassetforth in Section 4(e) above, alf paymerts made hereundes shall
be applied to amounts due i accordance with the Loan Agreement.

5. Prepavmest. The Principal Balance and accrued interest thereon may be prepaid in
fall or in part only as provided in the Loan Agreement,

5. Security.  The payment and perfonuance af this Note and other Obligations are
secured by the lien of that certain Deed of Trust, Assigmment of Leases and Renis, Security @
£
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Agreement and Fixture EFiling of even date herewith ("Dezd of Trast™, by Borrower for the
benefit of Lender encumbering cerfain real and personal property located in Nye County, Nevada,
as rrore specifically described therein (the * ‘Project”), Advances of the sums evidenced by this
Note are to be made pursusnt to the Loan A gresment,

Each Borrower, co-maker, endorser, surety and guacantor hereby guaranties payment of
thic Note, and waives demsand for payment, presemment for paymeus, notice of nonpayment,
protest, notice of protest, notice of dishoner, notice of intention (o accelerate matutity, notice of
acceleration of maturity, notice of intent to forectose on any collateral securing i3 Nate, all other
notices as to this Note, diligence in collection 4s to sach and every payment due hereunder, and alt
other requirements hecessary o charge or hold such pegsen or entity to any obligation hereunder,
and agrees that without any notice Lender may take additions| security herefor or may reiease any
or all security herefor, or alone or together with any present or futurc owner or owners of all or
any part of the Project or by any other seeurity documents, may from time 10 {ime extend, reacw,
or otherwise medify the date or dates or amount or amounts of payment above reeited, or Lender
may from time 10 time release any part of parts of the property and interest subject to the Deed of
Trust or anty other security documents from the Deed of Trust and/or any other security documents,
with or without consideration, and that, in any such £ase, cach Borrower, co-maker, endorser,
surety and guarantor shall continue to be bound hereby and to be liable to pay the vnpaid balance
of the indehtedness evidenced hereby, as so additionally seoured, extended, renawed or modified,
and notwithstanding any such release, and further agrees 0 indemnify Lender against and hold
Lender harmless from and pay all costs and expénses of collection, including court costs and
reasonable attorneys' fees (prior to frial, at trial and on appeal) incurred in collecting the
ndebtedness evidenced hereby, or in exetcising or defending, or obtaining the right o exerGise,
the rights of Lender hereunder, under the Loan Agrccmcm pr under any seourity document,
whether suit be brought or not, and in foreclosure, in bankruptcy, insolvency, amangement,
rearganization and other debtor-reliel proceedings, in probate, in ather court procoedings, or
otherwise, whether or not Lender prevails therein, and ali costs and expenses eurred by Lender
int protecting or preserving the property and interesis which are subject to the Deed of Trust and/or
any other security documeats.

7. Defanlt. Timic is.of the essence hereof. The oceurrence of an Event of Defanlt
upder the Loan Agreement shall constitate an Event of Default under this Note. Upon the
acourrence of an Event of Default, Lender shall have the rights set forth in Section 6.2 of the Loan
Agreement.

Lender-shall not by any ast, delay, omission er otherwise be deemed. to have waived any
ofits rights or remedies, and no waiver ofany kind shall bevalid unless m writing and signed by
Lender. All rights and remedies of Lender under the terms of this Note, under the terms of the
Loan Agreerment andfor of any other security document, and Gnder ariy statutes or rules of law
shall be cumutative and may bé exercised successively or concusrently by Lender. Borrower agrees
that Lender shall be entitled to al! the rights of a holder in due course of negotiable instuments.
Any provision of this Note which may be unenforceable or invalid under any law shall be
tneffective 1o the extent of such unenforceability or invalidity without affecting the enforceability

or validity of any other provision hcm‘:;z;’/)
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¥, Interest Raté Limitation. 1t is the intent of Borrower and Lender in the eXecation
of this Note and all other instrugrents securing this Noie that the loan evidenced hereby be exempt
from the restrictions of the usury laws of the State of Nevada. In the event that, for any reason, it
should be determined that the Nevada usury law is applicable to the Loan, Lender and Borrawer
stipulate and agree that none of the terms and provisions contained herein or in any of the other
Security Docttments shail ever he construed 1o create a contract for the use, forbearance or
detention of meney requiring payment of interest at a rate in excess of the maxiinum interest vate
permitted to be charged by the laws of the State of Nevada. In such evem, if any holder of this
Note collects monies whlc:h are deemed to coustitute interest which would otherwise increase the
sffective inferest rate ot this Note 10 2 rafe in excess of the maxipmam rate permiited 1o be charged
by the laws of the State of Nevada, all such sums deemed o constityte interest in excess of such
maximum tate will, at the option of Lender, be credited 1o the payment of the sums due hereunder
(without penalty ot preminm to Borrower} or returned fo Borrower. Borrower agrees {o pay an
effective contracted for rate of intérest equal to the rate of Interest resolting from all interest
payable as provided in this Note, plus any fees, costs and expenses which may be deemed interest
under Nevada law.

9, Appilicable Law; Jury Trial- IN ALL RESPECTS, INCLUDING, WITHOUT
LIMITING THE GENERALITY OF THE FOREGOING, MATTERS OF CONSTRUCTION,
VALIDITY AND PERFORMANCE, THIS NOTE AND THE OBLIGATIONS ARISING
HEREUNDER SHALL BE GOVERNED BY AND CONSTRUED N ACCORDANCE WITH,
THE LAWS OF THE STATE OF NEVADA, APPLICABLE TO CONTRACTS MADE AND
PERFORMED IN SUCH STATE (WITHOUT REGARD TO PRINCIPLES OF CONFLICT OF
LAWS) AND ANY APPLICABLE LAW OF THE UNITED STATES OF AMERICA. TO THE
FUILLEST EXTENT PERMITTED BY LAW, BORROWER HEREBY UNCONDITIONALLY
AND IRREVOCABLY WAIVES ANY CLADM TO ASSERT THAT THE LAW OF ANY
OTHER TURISDICTION GOVERNS THIS NOTE AND THE SECURITY DOCUMENTS,
AND THIS NOTE AND THE SRCURITY DOCUMENTS SHALL BE GOVERNED BY AND
CONSTRUED TN ACCORDANCE W{TH THE LAWS OF THE 3TATE OF NEVADA.

BORROWER HEREBY WAIVES ANY RIGHT TO A TRIAL BY JURY TN ANY
ACTION RELATING TG THE LOAN AND/OR THE SECURITY DOCUMENTS,
BORROWER, TO THE FULLEST EXTENT PERMITIED BY LAW, HEREBY
KNOWINGLY, INTENTIONALLY AND VOLUNTARILY, WITH AND UPON THE ADVICE
OF COMPETENT COUNSEL, (A) SUBMITS TO PERSONAL JURISDICTION IN THE
STATE OF NEVADA OVER ANY SUIT, ACTION OR PROCEEDING BY ANY PERSON

ARISING FROM OR RELATING TQ THIS NOTE, (B} AGREES THAT ANY SUCH ACTION,
SUIT OR PROCEEDING MAY BE BROUGHT IN ANY STATE OR FEDERAL COURT OF
COMPETENT JURISDICTION IN CLARK COUNTY IN THE STATE OF NEVADA, (C)
SUBMITS TO THS TURISDICTION AND VENUE OF SUCH COURTS AND WAIVES ANY
ARGUMENT THAT VENUE IN SUCH FORUMS:IS NOT CONVENIENT, AND{) AGREES
THAT IT WILL NOT BRING ANY ACTION, SUIT OR PROCEEDING IN ANY OTHER
FORUM. BORROWER FURTHER CONSENTS AND AGREES TO SERVICE OF ANY
SUMMONS, COMPLAINT OR OTHER LEGAL PROCESS IN ANY SUCH 5UIT, ACTION
OR PROCEEDING BY REGISTERED OR CERTIFIED U.5. MAIL, POSTAGE PREPAID, TO
BORROWER AT THE ADDRESSES FOR NOTICES DESCRIBED N THIS NOTE, AND

CONSENTS AND AGREES THAT SUCH SERVICE SHALL CONSTITUTE IN EVERY )
B/,

e
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RESPECT VALID AND EFFECTIVE SERVICE (BUT NOTHING HEREIN SHALL AFFECT
THE VALIDITY OR EFFECTTVENESS OF PROCESS SERVED IN ANY OTHER MANNER
PERMITTED BY LAW).

[SIGNATURE PAGEFOLLOWS) _  ~

ARSI LOEANRL3 2 : 23
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N WITNESS WHEREOF, Borrower has caused this Note to be doly executed and
dalivered effective as of the day and year first above set forth,

4435028615472

BORROWER:

FRONT SIGHT MANAGEMENT LLC,
a N’cw‘da limited liabiiity company

Rt
Name: Ignat;nég /

Title: Manager

PLEASE SEE ATTACKED
CALIFORMIA ALL-PURPOSE
ACKNOWLEDGEMENT FORM
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SALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT CiIVIL CODE § 1189

ooz T e B B B P s B R R T R R S T B T PR TR B M

A notary public orother officer completing this cerificate vegifies ontythe idertiy of tha individual wha sigred the document }
+ 16 whickthis certificate s attached, and not the tulhifulness, accurecy, of validity of that decsment. |

State of Califormia
Caunty of 5&Ww¢ .

- o l — - £ s
on Adad, J4. Zoiz. befare mi, __oJ #iee A ;a:’w;fiﬁf/ Ao o o G
* ’ Dete  Hare jnserd Mome ond Tite of the: OCeT
personally appeared ,(-zf{v’:vﬁ */f Frg | 4/-;‘7‘ dpng [ B SEEG L

= Newr Ej‘,iﬁf Sr'gner;;sf

H

who proved 1o me on the basis of satisfactory evidence ¢ b¢ the sersergs] whose nsmej;y)’ls.?;r(gubsmbété
16 e whhin instrument and scknowhtged to me that he/sie/lh axecuted the same in-hise et
authorized capacitylipg), snd that by Ris/pditnef sianaturelsy on the instrumant the persan{s or e satlty
upon beaif of which the per'sangsv)x:eét . axgctted thé Intlrument, '

} certify under PENALTY OF PERJURY under the
jaws of the State of California that the foreygoing
‘paragragh is yue and cofrect

JOHN AL RUSSELL
Motary Publbic - Caiforni
Sonoma Gouity
Commission # 2171851

Sy Lomm. Expires Hoy 13,202

¥

WITNESS my hand and officlal seal,

C b Aere .
THGABIUG e Fa e A / Lo ge

-

Ploce MNolary Seal ong/or Stamp Above o Signoture of Netwry Public

OPTHONAL

Compieting this information con geter offterction of the document of
frovdulent recttachment of this form ta on Unintended document

-DeScrip’ti_gn of :Attar:hgd Document X L (f["(w:’ .
Title or Type of Documestd, A“i;ﬁ -__Aa?gé_ ek Qis,;‘f.e;‘tée'- I SR iy 550l ,{}££¢

Documei Dates: fff:// il / FaLT _Nursiber of Fapas. -

5lg_r§er£s) Tithiar Than N.arnea Above: .

Capacity{ias) Claimed by Sigrer(s)

Signars Name, _ Slgnesrs Mame: —
G Corporate Officer — Tiie{s) . S _ 8 Comparpe Offcsr - Tile{s) i

{3 Partmer ~ 3 Limited O Geners! 3 Parmer — 0 Limieg 0 General

7 Indiddual - {3 Altorney in Fact 03 Inddividual O Aptornay in Fadt,

0 Trustee 01 Guardian of Conservator T Trusiee 0, Ruardian of Conservator
O Other | : [ O Lrx L oA

Sigrer s Represeriting . ) Signer is Regresenting:

Mmoo atnsng b
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LOAN AGREEMENT
{Construction Line of Credit)

{

 This Loan Agreement (the “Agreement”) is made and entered into as of theg j_“Laay of
Qctober, 2017, by and between FRONT SIGHT MANAGEMENT, LLC, a Nevada hiomted
liability company (“Borrewer™), and TOP RANK BUILDERS INC., a Nevada corporation
(“Teop Rank™), MORALES CONSTRUCTION, INC,, a Nevada corporation (“Morales”), and
ALL AMERICAN CONCRETE & MASONRY INC,, a Nevada corporation {“All American”
collectively, Top Rank, Morales and All American may be referred to as “Lender”); provided,
that TOP RANK BUILDERS INC. is the duly authorized agent and representative of Lender for
purposes of this Agreement.

RECITALS

A. Berrower has negotiated with and obtained from Lender a construction line of creditin
the maximum principal amount of Thirty-Six Million and No/100 United States Dollas
(1JS$36,000,000.00) for the purposs of financing the consiruction of that certain project known as
the Front Sight Resoit and Vacation Club Jocated in Pahrump, Nevada (the “Eroject”).

B. Lender has agreed to extend said line of credit to Borrower for such purpose upon and
subject to all covenants, terms, and conditions hereinafter provided.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the parties hereto hereby agree as foliows:

ARTICLE 1,
DEFINITIONS AND INTERPRETATIONS

il DEFINITIONS. For purposes of this Agreement, the following terms shall have the
following meanings:

111 “Actual Expenses” shall mean the necessary and reasonable expenses
incurred for the operation, maintenance and administranion ot Borrower, but shail exclude
depreciation, replacement and obsolescence charges or reserves and further excluding amortization
of intangibles or other bookkeeping entries of 8 sirnilar natuse.

112 “Advance” or “Advances” shall meap, individually and collectively, an
advance of Loan Proceeds pursuant io this Agreement ard the Note.

1.1.3 *Agreement” shall mean'this Loan Agreement, gither as-onginatly executed

or as it may from time to time be supplemented, miodified, extended, renewed, or amended.

1.1.4 “All American” ¢hall having the meaning set forth in the Introductery
Paragraph of this Agreement.

Loan Agresment (Construction Line of Credit)
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1.1.5 *“Assets” shall mean any interest of Borrower in any kind of properly,
whether real, personal or mixed, tangible or intangibie.

_ 1.1.6 “Borrower” shall having the ineaning set forth in the Infroductory Paragraph
of this Agreement.

1.1.7 “Business Day” shall mean Menday through Frday, excluding any day of
the year on which banks are réquired or authorized 10 close in the State of Nevada.

1.8 “Construction Agreements” shall mean those certain construction
agreements hereinafter to be entered into from time to time by and between Barower and one or
more of the Construction Contractors wath respect to the comnstruction of the Project.

119 “Consiriction Contractors” shall mean, collectively, Top Rank, Morales
and All American, together with their successors and assigns.

_ 11.10 “Bvent of Defanlt” shalt mean any of the events or ocourrences specified i
Article 5 hereof, or as otherwise specified in the Loan Documents. .

1111 “Gross Revenues” shall mean, for any penod, all moneys, fees, rates;
receipts, rentals, licensing fees, charges, taxes, assessments, issues mnd income received for,
teceived by or derived from, the Borrower, the operation of the Boewer of its factlities ot any
other source whatsoever, including, without limitation, grants, contributions, moneys Teceived
fiom the operation of the Borrower's business ot the possession of its properiies, insurance
proceeds or condemnation awards, income fiom mvestments, and all riphts to receive the sarne,
whether in the form of accounts, accowts receivable, contract nghts or other nghts and the
proceeds of the same whether now owned or held or hereafter coming into being.

1.1.12 “Indemnitee(s)" shall have the meaning set forth in Section 7.3 of this
Apreement.

1.1.13 “Instaliment Payments” shall have the meaning set forth in Sechon 3.6 of
this Agreement,

1.1.14 “Law” shall mean, collectively, alt federal, state, and Jocal laws, ruies,
regulations, ordinances, and codes.

1115 “Lender” shall having the meaning set forth in the Infroductory Paragraph
of this Agreement.

1.1.16 “Loan” shall mean the extension of credit by Lender to Borrower in the
form of Advances under this- Agreement and disbursement of Loan Proceeds pursuant to the
provisions of Articie 3 below,

Loan Agreement {Construction Line of Credit} Page 2
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_ 1.1.17 “Loan Closing” shall mean the date on which the Loan closes, in aceordance
with Article 3 of this Agreement,

1.1.18 "Loan Closing Costs” shall mean any and all fees and costs incwved by
Lender in connection with the negotiation and prepsration of the Loan Documents, inchuding
attorneys” fees, and closing of the Loan as herein provided.

1.1.19 “Loan Documents” shall mean, individually and coliectively, this
Agreement, the Note, resolutions and certifications of Barrower, and such other documents as

Lender may require Borrower to give or cause o be given to or for the benefit of Lender as
evidencs of the Loan.

1.1.20 “Loan Proceeds” shall mean all funds advanced by Lender as the Loan 10
Borrower under this Agreement.

1.1.21 “Matusity Date” shall mean the date which is stxty {60} menths from and
after the date of the first Advance of the Loan, at which tme the entire principal balance of the
Loan, plus accrued iterest thereon, is and shall be due and payable as provided in this Agreement
and the Note, subject to acceleration as provided in the Loan Documents.

1.1.272 “Maximum Amount” shall have the meaning set Forth in Section 3.1 hereof.

1.1.23 “Morales” shail having the meaning set forth in the Introductory Paragraph
of this Agreement.

1124 “Net Revenues” shall mean the excess of Gross Revenues over Actual
Expenses for such period {excluding therefrom any one-time revenues from the sale of any capital
asset). .

11.25 “Note” shall mean the Promissory Note of Borrower, In the maximum
principal amount of the Loan, payable to the order of Lender, duly executed by Borrower, as
required by Lender to evidence the Loan.

1 1,26 “Obligations” means the Advances and any and all existng and future
indebtedness and liability of every kind, nature and character, direct or indirect, absolute or
contingent, joint or several {including all renswals, extensions and modifications thereof and alt
attomey’s fees and expenses incurred by Lender ip conneciion with the colleciion or enforcement
thereof, including buf not limited 1o, the enforcement of this Agreement under provisions of the
U. S. Bankruptey Code whether by metion for velief from stay or otherwse, of the Borrower to
the Lender however and whenever created, arising, evidenced or acquired.

Loan Agreement {Construction Line of Credit) Page 3
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1.1.27 “Organizational Documents™ shall mean the duly filed, certified and/or
executed documents or instruments evidencing or confirming the. lawful formation and existence
of Borrower.

11.28 “Permitted Liens” mean any liens, charges and encumbrances on title to the
real property constituting the Project as of the Closing Date of the Loan, inctuding, but not limited
to, that certain Deed of Trust in favor of Las Vegas Development Fund, LLC, to guarantes
Borrower’s obligations under that certain Construction Loan Agreement by and between Borrower
and Las Vegas Development Fund, LLC, together with such other matters of title thereafter
approved by Lender in writing. For the avoidance of doubt, any liens, charges andlor
encumbrances securing the Sentor Debt shali be considered as *Permitted Liens” as and when such
liens, charges and/or encumbrances are granted by Borrower in favor of the provider of the Senior
Debt,

1.1 “Person” means any individual, sole proprietorship, general partnership,
timited parthership, limited liability partnership, Uruted ligbility company, joint venture, trust,
unincorporated organization, association, cotporation, govertment, or any Borrower or pohtical
division thereof, or any other entity.

1.1.2 “Project” shall having the meaning set forth in Recital A of this' Agreement.

1.1.3  “Senior Debt” means the additional loan that will-be sought by Borrower,
and which Borrower will use it best efforts to obtan, from a traditional financial institution
specializing in financing projects such as the Project.

_ 1.1.4 “Top Rank” shall having the mcaning set forth in the Introductory
Paragraph of this Agreement.

12 USE OF DEFINED TERMS, Any defined terrus used in the plural shall include the
singular, and the masculine gender shall include the feminine and/or neuter, and such t2rms shall
encompass all members of the relevant class.

12 SCHEDULES AND EXHIBITS. All schedules and exinbis to this Agreement,
either as originally existing or as the same may from ume 1o time be supplemented, medified or
amended, are incorporated herein by referance.

1.4 REFERENCES. Any reference to this Agreement or any other document shall
include such docurment, both as originally execuled, and as it may from time 10 time be amended,
supplemented and modified, References herein to Articlss, Sections and Exhibits shall be
constiued as references to-this Agreement unless a different document 15 named.

1.5 OTHER TERMS, The termn “document’ is used in its broadest sense and
encompasses agreements, certificates, opinions, consents, instriments and other wrirten matenal

Loan Agreement {Construction Line of Credit) Page 4
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of every kind The terms “including” and “include” shall mean “including {include), without
Iimitation.”

ARTICLE 2.
REPRESENTATIONS AND WARRANTIES OF BORROWER

Borrower hereby represents and warrants to Lender as of the date of this Agresment, the
date(s) the Loan Proceeds are disbursed to Barrower, and each and every date during the term of
the Loan, or any portion thersof, as the context admits or requires, that.

2.1  BORROWER'S CAPACITY. Borowerisalimitedliabrlity cormpany, duly organized and vabidly
existing under the laws of the State of Nevada. The Borrower is duly authorized to enter into this
Agreement and to carry out its obligations hereunder and the Borrawer has duly authorized the
execution and delivery of this Agreement by the individual{s) executing this Agreement on behalf
of the Borrower.

22 VALIDITY OF LOAN DOCUMENTS, The Loan Documenis are and shall
continue to be in all respects valid and hinding upon Borrower according to their terras, subyect {0
all Laws, including, without limitation, equitable principles, insolvency Laws, and other matters
applying to creditors generally; provided, however, that the implementation of such Laws do not
and will not affect the ultimate realization of the Obligations, The execution and delivery by
Borrower, and the performance by Borrower, of all its obligations under the Loan Dacuments have
been culy authorized by all necessary action and de not and will not: (#) require any consent of
approval not heretofore obtained of any other entity: or {b) violate any provision of any Laws, or
of any order, writ, judgment, injunciion, decree, determination or award of any court or of any
govemmental Borrower; ot (¢) esult in a breach of or constitute a defzult under, cause or permut
the acceleration of any obligation owed under, or fequire any consent under any indenture o1 loan
or credit agresment or any other agresment, lease, ot instrument 10 which Bomower 15 a party of
by which Borrower or any property of Borrower is bound or affected

23 BORROWER NOT IN DEFAULT OR VIOLATION. Borrower is not in default
under or in violation of any Laws, order, writ, judgmeat, injunction, decree, determination or
award, Borrower is not in default under any obli gation, agreement, instrument, loan, orandenturs,
whether to Lender or otherwise, or any lease. No event has occurred and 15 conbnuing, of would
result from the meking-of any Advance, which constitutes an Event of Defautt, or wouid constitute
an Event of Default but for the requirement that notice be given or time elapse of both.

24 NO APPROVALS REQUIRED. No authonzation, consent, approval, ordet,
license, exemption from, or filing, registration, or qualification with, any govemnmental Borrower
is or will be required to authorize, or is otherwise requited in connection with the execuiIon,
delivery and the performance by Borrower of all or any of its cbligations under the.Loan
Documents,

Loan Agreement (Construction Line of Credit) Page 5
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2.5  PENDING LITIGATION, Thete are no actions, sults, or proceedings pendmg, of
to the knowledge of Borrower threatened; against or affecting Borrower o1 involving the validity
or enforceability of any of the Loan Documents, at Law or in equity, or before or by any
govemmental Borrower, except actions, suirs, and proceedings that are fully covered by InSurance
or which, if adversely determined, would not materially impair the ability of Borrower io perform
each and every one of its obligations inder and by virtue of the Loan Documents, and Bomower
is niot in default with respect to any order, writ, injunction, decree, or demand of any court or any
povermnmenial Borrower,

2.6  VIOLATION OF LAWS, There are no violations or notices of vielations of any
Law relating 1o Borrower.

27  SOLVENCY, Borrower is and shall continue to be able to pay its debts as they
mature and the realizable value of its Assets is, and at all times that it may have obligations
hereunder shal}l continue to be, sufficient to satisfy any and all obligations hereunder.

28  PRINCIPAL PLACE OF BUSINESS. The principal place of business of Borsower
is, and will continue to be, as set forth under Section 7.12 of this Agreement. In the event that
Borrower hereafter intends to move its principal place of business, it shall first give at least thirty
{30) days’ prior wriiten notice to Lender of its intention so o move, the date that such move is
antictpated, and its new address. :

2.9  PERMITS. Borrower possesses all licenses, approvals, permits, franchises, patents,
copyrights, trademarks, and frade names, or rights thereto, that are pecessary for the cwnership
and use of Bormower's properties, and for the business substantally as now conducted and as
presently proposed 10 be conducted by Borrawer, and Borrower is not in matenal vislation of any
valid rights of others with respect to any of the foregoing.

310 FULL DISCLOSURE. All information in the Joan application, financia! statement,
certificate, or other document and all information prepared and delivered by Borrower fa Lender
in obtaining the Loan is.correct and complete in all matenal respects, and there are no Omissions

therefrom that result in such information being incomplete, incorrect, or misleading in any material

adverse respect as of the date thereof.

2.11 USE QF PROCEEDS. The proceeds of each Advance will be used by Borrower
solely forthe purposes specified in this Apreement,

ARTICLES].
THE LOAN

31 THE LOAN. The fotal amount available for borrowing by Borrower hereimder on arevolving.

basis _is Thi_rty-Six Million and No/100 United States Dollars (US$36,080,000.00) (the
“Maximum Amount™). The outstanding principal balance of the Loan will not exveed at any time

l.osn Agreement (Consiruction Line of Cred:t) Page &
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the sum of Thirty-Six Million and No/100 Dellars {$36,000,000.00). Funds borrowed and repad
may be re-borrowed, but subject to the following condifions and limitations (in addition to any
other conditions or himitations set forth in this Agreement ot in the Note): (a}if, at any time, the
aggregate amount advanced by Lender to Borrower exceeds the amount of the Maximam Amount,
Borrower shall_ 1o Iater than five (5) days following written notice thereof by Lender, pay down
the Loan by such principdl amount that exceeds the amount of the Maximum Amount, and (b)
each Advance shal] be due.and payable on the Matunity Date. Advances may be requested as set
forth in the Note.

37  NOTE The Loan shall be evidenced by the Note. Each payment under the Loar
shall be evidenced and recorded upon Lender’s loan records, which recordation shall be pnma
facie evidence of such payment; provided, however, that the failure by Lender 1o make any such
recordation shafl not limit or otherwise affect the obligations of Borrower heteunder or under the
Note.

33  INTEREST; PAYMENTS; PREPAYMENT. Principal and interest under the Note
shall be due and payable a5 provided for in the Note. The Note may he prepaid a3 provided for in
the Note.

34 PURPOSE OF LOAN. Loan Proceeds shall be used by Borrower exclusively for
the purpose of purposes set forth in this Agreement, including, without limitation, for the purposes
described in Recital A of this Agreement.

35  CONDITIONS PRECEDENT TO LOAN. In addition to all other condrtions of the
effectiveness of this Agreement, the Loan Closing shall ocour upon, and the obhgations of Lender
pursuant so this Agreement shall be subject 1o, the satisfaction of the following conditions, any or
2l of which may be waived, in whole or in part, by Lender:

351 Borrower, at its sole expense, shall deliver to Lender, on or before the date
of any of the Advances, the following, in form and substance satisfactory to Lender, in Lender’s
sole opinion and judgrment;

3.5.1.1 This Agreement;

3:5.1.2 The Note;

3.5.1.3 Such resolutions, authorizations or certifications, as apphcable, to
borrow andfor refated documents from Borrower, and

1.5.1.4 True and correct copies of Borrower’s Organizational Docnments.
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31,52 No suit, action, or other proceeding shall be pending or threatened which
seeks to restrain or prohibit the consummation of the transactions contemplated by this Agreement,
or to obtain damages or other relief in connection therewath;

3.53 No breach of any warranty ot representation by Borrower fo Lender shall
have oocurred;

354 No event or circumstance shall have occurred and be continuing which
constitutes or would constitute, upon the giving of notice or passage of fime, an Event of Default
or a faihure of any condition of this Agreement,

36  DISBURSEMENT OF LOAN PROCEEDS, RESTRICTIONS. The Loan Proceeds
dishursed shall be used by Borrower solely to finance Borrower’s monthly obligations to the
Construction Contractors in accordance with the Construction Contracts, Borrower shall agree o
make monthly progress paymenis to the Construction Contractors for work performed In
accordance with the Construction Agreements-in an amount up to Four Hundred Thousand and
MNo/100 Dollars ($400,600.00) {the “Installment Payments’). To the extent that monthly
obligations of Borrower to the Construction Contractoss for work performed in accordance with
the Construcsion Agreements shall exceed the amount of the Installment Payment made by
Borrower for said month, any amount in excess shall be financed by Lender as an Advance under
the Loan. For the avoidance of doubt, Berrower shall make the Instaliment Payraents to Top Rank,
in its capacity both as lead contractor and as agént on behalf of the entifies constituting Lender,
and Top Rank shall be solely responsible for distributing the amount of the Instaliment Payments
amongst the Constraction Contractors and for recording and regisiering oo behalf of Leander the
porticn of the Loan Proceeds atributable to each entity constituting Lender.

3.7  APPLICATION OF PAYMENTS. All paymenis recetved by Lender from, or for
the account of, Borrower on the Loan shal] be applied pursuani to the terms of the Note. All records
of payvments received by Lender shall be maintained. at Lender’s office, and the records of Lender
shali, absent manifest error, be binding and conclusive upon Borower. The failure of Lender to
record any payment or expense shall not limit or otherwise affect the obligations of Bomower
unider the Note, this Agreement, andfor any other Loan Documents.

18  LOAN TERM. The term of the Loan will commencs on the date of Loan Closing
and the Loan will mature upon the Maturity Date, subject 1o acceleration or adjustment ag provided
in this Agreement and the other Loan Documents. '

39  SPECIAL OBLIGATION. The Borrower’s obligation to repay the Obligations is a

-special obligation of the Borrower limited solely to Net Revenues and is subordinate fo the

payment of the Instaliment Payments  Notwithstanding the foregoing, however, nothing herein
prohibits the Borrower from voluntarily making any payment hereunder from any source of
available funds of the Borrawer.
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310 OBLIGATIONS ABSOLUTE. The obligations of the Borrower to repay the
Obligations and to perform and observe the agreements and covenanis contained heremn are
absolute and unconditional and are not subject to any defense or right of setoff, counterclaln of
recoupment arising out of any breach of the Borrower or Lender of any obligation to the Bowrower,
whether hereunder or otherwise, or out of indebtedness or liability at any time owing lo the
Borrower by the Lender. Unless and until the Obligations have been paid in full, the Borrower:

3.10.1 will'not suspend or discotinue repayment of the Obligations, subjectto the
availability of Nét Reverrues as provided herein,

3.10.2 will perform and observe all other agreements and covenants contained in
this Agreement of any documents executed in connection therewath, and

3.10.3 will not terminate this Agreement for any cause, including, without limitng
the generality of the foregoing, the occurrence of acts or circumstances that raay constitute the
Sifure of consideration, eviction or construciive eviction, destruction of the Assets of the
Borrower, the sale of the Assets of the Borrower, the taking by eminent domain of title 1o or
femporary use of any Assets of the Bomrower, commmercial frustration of purpose, any change 1n
the tax of other laws of the Unmited States of America or the State of Nevada or any political
subdivision thereof or any failure of Lender to perform and observe any agreement, whether
express or implied, or any duty, liabifity or obligation arising out of or in connpection with this

. Agreement,

ARTICLE 4.
BORROWER’'S COVENANTS

In addition to all other covenants of Borrower under the Loan Documents, Borrower
ApTEes:

41 LENDERMAY EXAMINEBOOKS ANDRECORDS. Lender shall havethe nght fromumeto
time, acting by and through its employees or agents, 1 exammme the books, records, and accounting
data of Borrower, and to make extracts therefrem or copies thereof. Borrower shall promptly make
such books, records, and accounting data available 1w Lender, as stated above, upon wriiten
request, and upon like request shall promptly advise Lender, in writing, of the location of such
books, records, and accounting data.

47 COMPLIANCE WITH LAWS AND CONTRACTS. Borrower shail comply with
the requirements of all applicable Laws and orders of any governmnental Borrawer; provided that
if Borrower has not so complied by the date presevibed in any such Law, order, or regulahon,
Borrower shall corply therewith by the date set forth ju any order of the governmental Borrower
charged with the enforcement of such Law, order or regulation if such date is later, and comply
with all contracts, agreements, indentures or instrumenis by which it 1s bound.
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43 MAINTENANCE OF PROPERTIES AND PRESERVE EXISTENCE. Bormower
shall maintain and preserve, of cause to be mainiatned and preserved, all of is properties, necessary
or useful in the proper conduct of is business, including such as may be under lease, in good
working order and condifion, ordinary wear and tear excepted, Borrower, so long as Barrower
remains obligated on the Loan, shall do all things necessary 10 preserve and keep in full force and
effect Borrower's organizational status, and will comply with all Laws, orders and decrees of any
govemmental entity or court applicable to Bofrower or 1o any such property.

4.4 BOOKS AND RECORDS; AUDIT AND EXAMINATION. Borrower shall at all
fimes during the term of the Loan, keep and maintain all books and records, in otginal form, as
shail be required and as shall otherwise be appropriate pertdining 1o the performance by Borrower
of its covenants and other obligations hereunder, and otherwise pertaining fo its operaons and
activities Borrower shail at all fimes permit Lender to review, audit and examine all such books
and records, either directly or through one or more auditors designated by Lender, including
independent contractors.

45 NO AUTOMATIC SET-OFF. Borrower acknowledges and agrees that the fact of
any sum of sums being on deposit with Lender shall in no way constitute a set-off agamnst of be
deemed 1o compensate the obligations of the Loan or any payment or performance due under the
Loan Documents or this Agreement, uniess and unal Lender, by affirmative action, shall so apply
said accounts or any portion thereof, and then only to the extent thereof as 5o desi gnated by Lender.

46 RELIANCE BY LENDER Borrower agrees that Leuder may conclusively assume
that the statements, facts, information, and representations contaiped herein andfor In any
affidavits, orders, receipts, of other written instrument(s) that ars tiled with Lender or exbibited o
it are true and correct, and Lender may rely thereon without any investigation or inquiry, and any
payment made by Lender in reliance thereon shall be a complete release in its favor for all sums
so paid.

47 RESTRICTIONS ON CHANGES Borrower shall not, without the prier written
consent of Lender, become a party o any wransaciion whereby all or any substantial past of the
properties, Assets or undertakings of Borrower (whether legally or beneficially owned by
Borrower), would become the property of any other person or entity, whether by way of ransfer,
sale, conveyance, lease, sale and Jeaseback, or otherwisé.

48 OTHER DEBT. Borrower shail pay, of cause to be paid, and discharge, or cause to

be discharged, {a) when due all lawful claims (inclirding, without himitation, claims for labor,

materials, and supplies), which, if unpaid, might become a lien or encumbrance upon any of It
Assets or property; and (b) all its other obligations and indebtedness when due; provided, however,

that Borrower may contest any of the foregoing 1n good faith and by appropnate proceedings’

diligently prosecuted by Borrower as long as Borrower has adequate reserves 10 pay any adverse
determination of has otherwise provided Lender evidence of a surety or bond 10 pay any adverse
determination.
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49 ACCESS TO BOUOKS AND RECORDS.

49,1 Absent the occurrence of an Event of Default which is continuing, at all
reasonable times, Lender, by and through its employees or agenis, shall have the right 10 inspect,
verify, copy and all or Borrower’s books and records relating to Borrower's business. Lender shall
take reasonable steps to keep confidential all confidential infermation obtained in any Auditor
appraisal, provided however that Lender shall bave the right to disclose any such information
ity auditors, regulatory apencies, and attomeys, and pussuant o any subpoena or other leyat
DIoCess.

492 Upon the occurrence of an Event of Default which is continuing, Lender
shall have the right to inspect, verify, copy and all or Borrower’s books and recozds relating 0
Borrower’s business.

493 Borrower agrees foreimburse Lender immediately upon demand for all fees
and out-of-pocket expenses for such audits and appral sals upon the cccurrence of an Event of
Default which is continuing.

494 Borrower will not enter .into any agreemeni with any accounting firm,
service hurcau or third party to store Borrower's books or records at any lecation other than
Borrower's address set forth in Section 7.12 Kereof without first notifying Lender of the same and
obtaining the wriften agreement from such accouniing firn, service bureau or other third party to
give §.ender the same rights with raspect to access to books and records and rel ated rights as J.ender
- has under this Agreement.

4.9.5 Lender shall have the right, at its sole discretion, to perform annual field
examinations of Borower's books, and recerds, including a field examination following the
Closing Date_ Borrower agrees to reimburse Lender for the cost of such annual freld examinabons.
The actions described in this paragraph may be performed by employees of Lender or by
independent appraisers,

410 VALID DEBT. The Loan does not constitute a debt of the Borrower in
contravention of any constitutional or statutory debt limitation or restrction.

ARTHCLE &
EVENTS OF DEFAULT

An “Event of Default” shall be deemed to have accurted hereunder if

5] DEFAULTUNDERLOANDOCUMENTS, Boruwer shall fil topay principal orinterest, or
both, when due under the terms of the Note; or Borrower shall fail to pay an amount owing undes
this Agreement or any of the other Loan Documents when due; or Borrower shatl fail to perform
or observe any 1erm, covenant, OF agreement contrined in this Agreement or in any of the other
Loan Documents; of
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57 BREACH OF REPRESENTATIONS OR WARRANTIES. Any represeniations or
warranties made or apresd o be mads in aoy of the Loan Documents or this Agreement, of
otherwise in connection with the Loan, shall be breached i any respect or shall prove to be faise
or misieading in any respect when made; or

53  ACTION AGAINST BORROWER. Any suit shall be filed against Borrower,
which, if adversely determuned, could substantially impais the ability of Rorrower to perform any
or ail of its obligations under and by virtue of this Agreement or any of the other Loan Documents,
anless Borrower's counsel furnishes to Lender its opinion, to the satisfaction of Lender and
Lender's counsel, that, in its judgment the suit is essentially withoul mefit; or

54  LEVY UPON PROPERTY. A levy be made on any property of Borrower- under
any process, orany hien creditor commences suit 10 enforce a judgment lien against any property
of Borrower or any Assets of the Borrower and such levy or action shall not be bonded against by
sureties deemed by Lender to be sufficient in iis sole opinion and judgment; oF

5.5 ACCELERATION OF OTHER DEBTS. Borrower does, or omits 1© do, any act,
or any event oceurs including, but not hmited to, the occurrence of any breach or default by
Borrower under the ferms 6f any other agreement between Lender and Borrower, whéther. or not
arising hereunder and/or relating to Borrower's ability to perform hereunder, as a result of which
any material obligation of Borrower is declared immediately due and payabie by the holder thereof,
of

56 INSOLVENCY. Borrower shall fuil to pay its debts as they become due, ot shail
make an assignment for the benefit of its creditors, or shali admit, in writing, iis inability to pay ifs
debts asthey become due, or shall file a petition under any chapter of the United States Bankruptey
Code or any similar law, now or hereafter existing, or shall become “insolvent” as that term is
generally defined under the United States Bankruptcy Code, or shall in any involuntary banknupicy
case commenced against it file an answer admiiting insolvency o7 inability to pay its debts as they
hecome due, or shall fail 1o obtain a dismissal of such case within thirty (30) calendar days after
its commencement or shall convert the case from one chapter of the United States Bankruptcy
Code to another chapter, or be the subject of an order for refizf in such bankruptcy case, or be
adjudged a bankrupt or insolvent, ot shall have a custodian, trustee, of receiver appointed for, or
have any court také junisdiction of, its property, of any pari thereof, 1n any voluntary of involuntary
proceeding, including, but-not limited 1o, those for the purpose of reorganization, arrangement,
dissolution, or Hiquidation, and such custodian, trustee, or receiver shall not be discharged, or such
jurisdiction shall not be relinquished, vacated, or stayed within thirty (30) days after the
appointiment; or

5.7 ATTACHMENT Any proceeding shall be brought, the object of which is that any
part of Lender's commitment to make the Advances hereunder shall at any time be subject or hable

to attachmont or levy by any creditor of Borrower; or
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58 MISREPRESENTATION AND/OR NON-DISCLOSURE. Borrowes has made
certain statements and disclosures i order 1o induce Lender 1o make the Loan and enter info ths
Agreement, and, in the event Borrower has made matenal misrepresentations or failed to diselose
any material fact, Lender may treat such misrepresentation Of omission as a breach of s
Agreement. Such action shall not affect or limit any remedies Lender may have for such
misrepresentation of non-disclosure; or

56 CROSS-DEFAULT, OTHER OBLIGATIONS. Borrower commits a breach or
default in the payment or performance of any other obliganon of Borrower, of breaches any
warranty of representation of Borrower, under the provisions of any other instrument, agrasment,
guaranty, or document evidencing, supporting, of securing any other loan or credit extended by
Lender, os by any affiliate of Lender, to Borrower ot to any affiliate of Borrower (said financing
is hereinafter referred to as “other financing™), including, but not limited to, any and all term loans,
revolving credits, or lines of credit extendad from time fo time 1o Borrower (or any Person signing
this Agreement on behalf of Borrower), or any other Persen with which Borrower is affiliated; or
Borrower causes the other financing, or any portion thereof, to be refinanced o repaid with funds
fent, advanced, paid, or contributed, in whole or in part, duectly or indirectly, by any other Person
to or for the beneflt of Borrower, ot any affiliate of Borrower,

S.10 FINANCIAL CONDITION. There shall be any matenal adverse change in the
Anancial condition of Borrower.

ARTICLE 6.
REMEDIES

61  CBASEPAYMENT AND/OR ACCELERATE Upon,or atany tineafter, heocaumenceof m
Event of Default, Lender shall have no obligation to make the Loan or any, additional Advances,
and all sums disbursed or advanced by Lender and all accrued and unpaid interest thereon shal}, at
the option of Lender, become immediately due and payable, and Lender shall be released from any
and al] obligations to Borrower under the terms of this Agreement.

462 ENFORCEMENT OF RIGHTS. Lender may enforce any and al rights and
remedies under the Loan Documents, and may pursue all nghts and rermedies available at Law or
in equity.

63  RIGHTS AND REMEDIES NON-EXCLUSIVE. The rights and remedies set forth
above are not exclusive, and Lender may avail itself of any individual nght or remedy set forth n
this Agreement, or available at law or in equity, without unlizing any othar righi or remedy. In
addition to the rights and remedies set forth 1n this Agreement, Lender shall have all the other
rights and remedies accorded in equity and under all other applicable taws, and under any other
instrument or agreement NOW o7 in the future entered into between Lender and Bosrower, and ali
of such rights and remedies are cummulative and none 13 exglusive. Exercise of partial exercise by
Lender of one or more of tis rights or remedies shall not be deemed an election, nor bar Lender
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from subsequent exescise or partial exercise of any other rights or remedies. The failure or delay
of Lender to exercise any rights or remedies shall not operate as a waiver thercof, but all rights-and
remedies shall continue in full force and effect until all of the Obligations have been indefeasibly
paid and performed.

ARTICLE 7.
GENERAL CONDITIONS AND MISCELLANEOUS

7] NOWLIABILITY OF LENDER. Borower acknowledges and agrees that by accepting of
approving anything required to be observed, performed, fulfilled, or given to Lender pursuant to
this Apreement or any of the Loan Documents, including any certificate, financial stateroent,
appraisal, statement of profit and loss, or other financial statemnent, SUrvey, appraisal or insurance
policy, Lender shall not be deemed to have waitanted or represented the sufficiency, legality,
effectiveriess or legal effect of the same, or of any term, provision, or condition thereof, and such
acceptance of approval thereof shall not be or constitute any. warranty of Tepresentation to anyone
with respect thereto by Lender.

75 NO THIRD PARTIES BENEFITTED. This Agreement is made for the purpose of
defining and setting forth certain obligations, rights, and duties of Borrower and Lender n
connection with the Loan and shall be deemed a supplement to the Note and the other Loan
Documents, and shall not be construed as 2 modification of the Note or any of the other Loan
Documents; excopt as provided herein, This Agreementis made for the sole protection of Bosrower
and Lender, and Fender’s successors. and assigns. No other Person shall have any nighs of any
nature hereunder or by reason hereof or the right to rely hereon.

73 INDEMNITY BY RORROWER. To the extent pernutted by applicable Law,
Borrower hereby indemnifies and agrees to hold Lender and its directors, officers, agents, and
employees (individually and collectively, the “Indemnitee(s)”) harmless from and agamst: (a) any
and all clatms, demands, actions, or causes of action that are asseried against any Indemnitee by
any Person, if the elaim, demand, action or cause of action, dirsctly or indirectly, relates foa claim,
demand. action, or cause of action that the Person has or asserts against Borrower; and (b) any and
all liabilities, Josses, costs, or expenses (including court costs and attomeys’ fees} that any
Indemnitee suffers or incurs as a result of the assertion of any claim, dernand, action, or cause of
action specified in this Seeton 7.3,

w4 NONRESPONSIBILITY. Lender shall in no way beliable for any acts or omissions
of Borrower, Borrower's agents of Borrower's employees

75  TIME IS OF THE ESSENCE. Titne is of the essence of this Agreement and of each

and every provision hereof, to the full extent that time can be of the essence of an agreement under
the laws of the State of Nevada.

Loan Agreement {Construction Line of Credit) Page 14

3635



7.6 NON-WAIVER. The waiver by Lender of any breach or breaches hereof shall not
be deemed, norshall the same constitute, a waiver of any subsequent breach of breaches.

7.7  BINDING EFFECT; ASSIGNMENT. This Agreement shall be binding upon and
inure to the benefit of Borrower and Lender and their respective successors and assigns, except
that Borrower may not assign its rights hereunder or any interest herein without the prior wntien
consent of Lender Lender shall have the right to assign its rights under this Agreement and to
grant participations in the Loan to others, but all waivers or abridgements of Borrower’s
obligations that may be granted from time fo time by Lender shall be binding upon such assignees
or participants. Borrower shall, promptly upon demand, provide Lender or any such purchaser or
participant, ona or more written statements confirming Borrower’s indebiedness t0 Lender and ali
obligations in connection with the Loan, including the existence of any defavlt thersunder.

7.8 EXECUTION IM COUNTERPARTS. This Agreement may be execuled 1n any
number of counterpars, and any party hereto or thereto may execute any counterpart, each of
which, when executed and delivered, will be deemed to be an original, and all of which
counterparts of this Apreement, taken together wall be deemed to be but one and the same
mstrument. The éxecution of this Agreement or will not become effective unal counterparts hereof
or thereof, as the case may be, have been executed by all the parties hereto,

79  INTEGRATION; AMENDMENTS; CONSENTS This Agreement, together with
the documents referred to herein, constitutes the entire agreement of the parties fouching upon the
subject matter hereof, and supersedes any prior negotiations or agreements on such subject matter,
No amendiment, modification, or supplement of any provision of this Agreement or any of the
other Loan Documents shall be effective unless in writing, signed by Lender and Borrower; and
no waiver of any of Borrewer's obligations under this Agreement or any of the other Loan
Dogcumeints or consent to any depariure by Borrower therefrom shall be effective unless 1a wniting,
signed by Lender, and then only in the specific instance and for the specific purpose given.

7.10  COSTS, EXPENSES AND TAXES. Beorrower shall pay to Lender, on demand: (a)
the costs and expenses of Lender in connection with the enforcement of this Agreement and any
other Loan Document and any matter related thereto, including the reasonable fees and out-of-
pocket expenses of any legal counsel, independent public accountants, and other outside experts
retatned By Lender and including all costs and expenses of enforcing any judgment or prosecuting
any appeat of any judgment, order or award arising out of or in any way related to the Loan, this
Agreement, of the Loan Documents; (b) reasbnable attgmeys’ fees and out-of-pocket expenses
incurred by Lender in connection with the negotiation, preparation, execution, delivery, and
administration of this Agreement and any other Loan Document and any matter related thereto,
including but not limited to, any bankrupicy, nsolvency, assignment for benefit of creditors,
arrangement, recrganization or other debt rehiel proceeding wnder any federal or state Law,
whether now existing or herenafter enacted, filed by or against Borrower, or otherwise affecting
of purperting to affect the Loan; and (¢} all costs, expenses, fees, premuums, and other charges
refating to or arising from this Agreement or any of the other Loan Documents or any transactions
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contemplated thereby o the compliance with any of the 1erms and conditions thereof. All sums
paid or expended by Lender under the terms of this Agreement shall be considered to be, and shall
be; a part of the Loan. Al such sums, together with all amounts t be paid by Borrower pursuant
1o this Aprecment, shall bear intesest from the date of expenditure at the default rate provided in
the Note, and shall be immediately due and payable by Borrower upon demand.

7.31 SURVIVAL OF COVENANTS, REPRESENTATIONS ANIY WARRANTIES,
All representations and warranties of Borrower confained herein or 1r any aod all other Loan
Documents shall survive the making of the Loan and the execution and delivery of the Note, and
are material and have been or will be relied upon by Lender, notwithstanding any investigation
made by Lender or on behalf of Lender. For the purpese of this Agreement, all statements
contained in any certificate, agreement, Financial Statement, or other writing delivered by or on
behalf of Borrower pursuant hereto or to any other Loan Document or in connection with the
transactions contemplated hereby or thereby shall be deemed to be representations and warranties
of Borrower contained herein or in the other Loan Dacuments, as the case may be.

7.12 NOTICES. All notices, requests, demands, directions, and other communicanons
provided for hereunder and under any other Loan Document (a "notice”), must be i writing and
must be mailed, delivered or sentl by facsimile transmission or by overnight delivery service, 10
the appropriate party af its respective address set forth below or, as 1o any party, at any other
address as may be designatad by it in 3 written notice sent 1o the other pasties in accordance with
this Section 7.12. Any notice given by facsimile transmisston must be confirmed within forty-eight
{48} hours by letter mailed or delivered to the appropriate party at its respeetive address. If agy
nofice is given by mail it wiil be effective three (3) calendar days after being deposited in the mail
with first-class or airmail postage prepaid; if given by facsimile transmission, when sent; or if
given by personal delivery, when delivered, if given by overmight delivery service, one {1) day
after being deposited with the ovemight dehivery service.

Such notices will be given to the followng.

To Lender:  TOP RANK BUILDERS INC.
2941 Lorele St
Pahrump, Nevada 82048
Attention: Rene Morales

To Rorrower: FRONT SIGHT MANAGEMENT, LLC
1 Frogt Sight Road
Pahrump, Nevada 89061
Attention; Michzel G Meacher

713  FURTHER ASSURANCES. Borrower shall, at _its sole expense and without
expense to Lender, do, execute and deliver such further acts and docunients as Lender from time
to time may require for the purpose of assuring and confimming unio Lender the rights hersby
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created o intended, faow or hereafter so fo be, or for camrying out the intention or facilitating the
performance of the terms of any Loan Document.

7.14 GOVERNINGLAW. TheLoan shall be deemed to have been made in Nevada, and
this Agresment and the other Loan Documents shatl be governed by and construed and enforced
in accordance with the laws of the State of Nevada.

715 SEVERABILITY OF PROVISIONS. Any provisionin any Loan Document that is
held o be inoperative, unenforceable, or invalid shall be inoperanve, unenforceable, or invalid
without affecting the remuining provisions, and 10 this end the provisions of all Loan Documents
are deciared to be severable.

7.16 CONSTRUCTION CONFLICTS. Whenever the context of this Agreement

fequires, the singular shall include the plural and the masculine gender shall include the ferunine
and/or neuter.

717 HEADINGS. Article and Section beadings i this Agreement are included for
convenience of reference only and are not part of this Agreement for any other purpose.

718 NO PARTNERSHIP OR JOINT VENTURE. Nothing in this Agreement shall be

construed to constitute the creation of a partership or joint venture between Lender and Borrower,
Lender 15 not an agent or representative of Borrower.

719 NO PRESUMPTION AGAINST ANY PARTY. Neither this Agreement, any of
the other Loan Documents, any other documents, agreement, 0f instrurment entered mio in
connection herewith, nor any uncertaioty or ainbiguily herem ot therein shal] be consirued or
resolved using any presumpticn against any party hereto, whether under any rule of construction
or ptherwise, On the contrary, this Agreement, e other Loan Documents, and all other documents;
instruments, and agreements entered into in connection herewith have been reviewed by each of
the parties and by their respective counsel and shall be construed and interpreted according to the
ordinary meanings of the words used 50 as to 2ccomplish fairly the purposes and mtentions of ali
parfies hereto,

720 INDEPENDENCE OF PROVISIONS. All agreemems and covenants hereunder,
ander the Loan Docurnents and the other documents, instruments, and agreements entered intc 1n
connection herewith shall be given independent effect such that if a particular action or condition
is prohibited by the terms of any such agreement or covenant, the fact that such action o7 condinon
would be permitted within the limitations of another sgreement of covenant shall not be construed
as allowing such action to be taken or condition 10 exist '

721  WAJVER OF RIGHT TO TRIAL BY JURY; JUDICIAL REFERENCE IN THE
EVENT OF JURY TRIAL WAIVER UNENFORCEABILITY. EACH PARTY TO THIS
AGREEMENT HEREBY EXPRESSLY WAJVES, TO THE FULLEST EXTENT PERMITTED
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BY APPLICABLE LAW, ANY RIGHT TO TRIAL BY JURY OF ANY CLAIM, DEMAND,
ACTION OR CAUSE OF ACTION (1) ARISING UNDER THIS AGREEMENT OR ANY
OTHER TNSTRUMENT, DOCUUMENT OR AGREEMENT EXECUTED CR DELIVERED iN
CONNECTION THEREWITH, OR (2)IN ANY WAY CONNECTED WITH OR RELATED OR
INCIDENT AL TO THE DEALINGS OF THE PARTIES HERETO OR ANY OF THEM WITH
RESPECT. TO THIS AGREEMENT OR ANY OTHER INSTRUMENT, DOCUMENT OR
AGREEMENT EXECUTED OR DELIVERED IN CONNECTION HEREWITH, OR THE
TRANSACTIONS RELATED HERETQ OR THERETQ, IN EACH CASE WHETHER NOW
EXISTING OR HEREAFIER ARISING, AND WHETHER SOUNDING IN CONTRACT OR
TORT OR OTHERWISE; AND BACH PARTY HEREBY AGREES AND CONSENTS THAT
ANY SUCH CLAIM, DEMAND, ACTION OR CAUSE OF ACTION SHALL BE DECIDED
BY COURT TRIAL WITHOUT A JURY.

Borrower and Lender have imitialed this Section 7.21 to further indicate their awareness,

m%md sceeptance of each and every provision-hereof:
¢ ‘\. Borrower’s Inihals wh . Lender’s Inihials

[SIGNATURES APPEAR ON FOLLOWING PAGE]

Loan Agreement {Construction Line of Credit) Page 18
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IN WITNESS WHEREOF, Borrower and Lender have hereunio caused this Agreement © be

executed a5 of the date first above written.
TOP RANK:

TOP RANK BUILDERS, INC,,
a Nevada Corporation

ZM{ \,V\mkﬁ

Name i Wpinle s
Title: | Sie Simpnt

MORALES:

MORALES CONSTRUCTION, INC,,
a Nevada Corporation

By: &»@»—Q ﬂ'&’éwl\l"u“ |

Name . (-4 N€ U@‘raiﬁzg
Title: Qi;? tsid 2IAT

ALL AMERICAN:

ALL AMERICAN CONCRETE &
MASONRY INC,, a Nevada Comporaton

By: % MA%V"‘;Q/VJ
Name; e AN vy -

Tide: __GNex e % el

Loan Agreement (Construction Line of Credit)

BORROWER:

FRONT SIGHT MANAGEMENT, LLC,
a Nevada limited liability company

Page 19
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DECL

ANTHONY T. CASE, ESQ.
Nevada Bar No. 6589
tcase@farmercase.com
KATHRYN HOLBERT, ESQ.
Nevada Bar No. 10084
kholbert@farmercase.com
FARMER CASE & FEDOR
2190 E. Pebble Rd., Suite #205
Las Vegas, NV 89123
Telephone: (702) 579-3900
Facsimile: (702) 739-3001

Attorneys for Defendants

LAS VEGAS DEVELOPMENT FUND LLC, EB5
IMPACT CAPITAL REGIONAL CENTER LLC,

EB5 IMPACT ADVISORS LLC, ROBERT W. DZIUBLA,
JON FLEMING and LINDA STANWOOD

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
FRONT SIGHT MANAGEMENT LLC, a ) CASE NO.: A-18-781084-B
Nevada Limited Liability Company, ) DEPT.NO.: 16
)
Plaintiff, )
)
Vs. ) DECLARATION OF C. KEITH GREER
) IN SUPPORT OF LAS VEGAS
LAS VEGAS DEVELOPMENT FUND LLC, ) DEVELOPMENT FUND LLC’S
et al., ) MOTION FOR LEAVE TO AMEND
) THE COUNTERCOMPLAINT
Defendants. )
) Hearing Date:
) Time:
)
AND RELATED CROSS ACTION )
)
)

Electronically Filed
4/4/2020 12:01 AM
Steven D. Grierson

CLERE OF THE COUE :I
Ll

1
DECLARATION OF C. KEITH GREER

Case Number: A-18-781084-B
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STATE OF CALIFORNIA )
COUNTY OF SAN DIEGO 3 >

Affiant, being duly sworn, deposes and states the following:

1. I, C. Keith Greer, am an individual and a resident of the State of California, San
Diego.

2. I am one of the attorneys representing the defendants in this action. I make this

Declaration of my personal knowledge and the matters stated herein are true and correct. If called

as a witness herein, I could, and would, testify competently thereto.

3. During the March 16, 2020 deposition of Rene Morales, president of Morales
Construction Inc. (“Morales”), the testimony revealed what I believe to be strong evidence that
Front Sight and Morales entered into a comprehensive scheme to defraud LVD Fund by falsely
representing that Counter Defendant Front Sight had entered into a legitimate and bonafide
$36,000,000 “Loan Agreement - Construction Line of Credit” with Counter Defendant Morales
Construction, Inc. (“Morales Construction”), that would have provided sufficient capital to make
substantial progress toward completing the project.

4, The testimony revealed, however, that Morales didn’t perform any due diligence to
determine whether Front Sight could service a debt of $36,000,000, and Morales did not provide
any evidence at all to show that he could provide such a large amount of credit.

5. Moreover, Mr. Morales made it clear that the money to build the Front Sight
Project was never intended to come from the Loan Agreement, but rather was only to come from
EB-5 Investors.

6. The strong inference was drawn that the “Loan Agreement” was a complete scam
because all of the Counter Defendants knew Morales was not capable of fulfilling its obligation to
extend tens of millions of dollars in credit, and none of the Counter Defendants ever intended to

perform under the Loan Agreement. Thus, we are seeking leave to add a new First Cause of

2
DECLARATION OF C. KEITH GREER
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Action for Fraud.

7. In addition, financial records produced during the course of discovery show that
substantial funds were transferred to or on behalf of Ignatius Piazza during the past several years,
in violation of the terms of the Construction Loan Agreement and at a time when Front Sight was
insolvent (based on recent analysis by designated accounting experts that was filed earlier today).
Thus, we are seeking leave to add a new Second Cause of Action for Fraudulent Transfer.

8. Lastly, in the proposed DEFENDANTS’ ANSWER TO PLAINTIFF’S SECOND
AMENDED COMPLAINT; AND FIRST AMENDED COUNTERCLAIM, attached as Exhibit
A to the memorandum filed herewith, we have addressed the Court’s September 12, 2019 ruling
on Counter Defendants’ motion to dismiss, striking the First Cause of Action for Breach of
Contract and the Second Cause of Action for Breach of the Covenant of Good Faith and Fair
Dealing, and also removing Jennifer Piazza from the Seventh Cause of Action for Waste.

I declare under penalty of perjury under the laws of the State of Nevada and the State of
California that the foregoing is true and correct, and that this Declaration was executed on April 3,
2020 at San Diego, California.

s/C.Keith Greer

C. Keith Greer

3
DECLARATION OF C. KEITH GREER
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CERTIFICATE OF SERVICE and/or MAILING

Pursuant to NRCP 5(b), I hereby certify that [ am an employee of Farmer Case & Fedor,

and that on this date, I caused true and correct copies of the following document(s):

DECLARATION OF C. KEITH GREER IN SUPPORT OF LAS VEGAS

DEVELOPMENT FUND LLC’S MOTION FOR LEAVE TO AMEND THE

COUNTERCOMPLAINT

to be served on the following individuals/entities, in the following manner,

John P. Aldrich, Esq.
Catherine Hernandez, Esq.
ALDRICH LAW FIRM, LTD.

Attorneys for Plaintiff
FRONT SIGHT MANAGEMENT, LLC

1601 S. Rainbow Blvd., Suite 160

Las Vegas, Nevada 89146

By:

® ELECTRONIC SERVICE: Said document(s) was served electronically upon all eligible

electronic recipients pursuant to the electronic filing and service order of the Court (NECRF 9).

Dated: April 3, 2020

/s/ Kathryn Holbert
An Employee of FARMER CASE & FEDOR

4
DECLARATION OF C. KEITH GREER
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DECLARATION OF C. KEITH GREER
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Electronically Filed
4/17/2020 5:45 PM
Steven D. Grierson

CLERK OF THE COE;
OPPM W' bty

John P. Aldrich, Esq.

Nevada Bar No. 6877

Catherine Hernandez, Esq.
Nevada Bar No. 8410

Jamie S. Hendrickson, Esq.
Nevada Bar No. 12770
ALDRICH LAW FIRM, LTD.
7866 West Sahara Avenue

Las Vegas, Nevada 89117
Telephone: (702) 853-5490
Facsimile: (702) 227-1975
Attorneys for Plaintiff/Counterdefendants

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
FRONT SIGHT MANAGEMENT LLC, a CASE NO.: A-18-781084-B
Nevada Limited Liability Company, DEPT NO.: 16
Plaintiff, OPPOSITION TO MOTION FOR
LEAVE TO AMEND
COUNTERCLAIM

VS.

LAS VEGAS DEVELOPMENT FUND LLC, a
Nevada Limited Liability Company; et al.

AND ALL RELATED COUNTERCLAIMS.

Plaintiff/Counterdefendant FRONT SIGHT MANAGEMENT LLC (“Plaintiff”), by and
through undersigned counsel, hereby submits this Opposition to Defendant/Counterclaimant LAS
VEGAS DEVELOPMENT FUND LLC’s (“LVDEF”’) Motion for Leave to Amend Counterclaim.
/11
/11
/11
/11
/11
/11

Case Number: A-18-781084-B
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This Opposition is based on the papers and pleadings on file herein, the following
Memorandum of Points and Authorities, any exhibits attached thereto, together with any evidence
or argument presented to the Court at the hearing of this matter.

DATED this 17" day of April, 2020.

ALDRICH LAW FIRM, LTD.

/s/ Jamie S. Hendrickson
John P. Aldrich, Esq.
Nevada Bar No. 6877
Catherine Hernandez, Esq.
Nevada Bar No. 8410
Jamie S. Hendrickson, Esq.
Nevada Bar No. 12770
7866 West Sahara Avenue
Las Vegas, NV 89117

Tel (702) 853-5490

Fax (702) 226-1975
Attorneys for Plaintiff/Counterdefendants

MEMORANDUM OF POINTS AND AUTHORITIES

I.
INTRODUCTION

Defendants seek leave to amend their Answer and Counterclaims to add claims and parties
to this litigation based upon their skewed interpretation of the March 6, 2020, deposition
testimony of Rene Morales, the owner and president of Morales Construction, Inc. Defendants
seek to add a counterclaim for fraud against Front Sight, Mike Meacher (Front Sight’s Chief]
Operating Officer), Mr. Morales, and three of Morales’ companies (Morales Construction, Inc.,
Top Rank Builders, and All American Concrete; collectively, “The Morales Entities”). The
alleged basis for LVDEF’s fraud claim is that Front Sight and Morales Construction, Inc. allegedly
entered into a Line of Credit (the “Loan Agreement” or “Morales Line of Credit”) in October
2017 whereby Mr. Morales agreed to provide Front Sight $36 million in credit to fund
construction of the Front Sight Project. Defendants allege, contrary to the sworn testimony of|
both Mr. Morales and Dr. Piazza, that the Morales Line of Credit is a “scam loan” because, they

allege, Mr. Morales lacks the ability to extend the credit, and Front Sight had no intention of ever
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using the Line of Credit in the first place. According to Defendants, the Line of Credit’s sole
purpose was to lull Las Vegas Development Fund, LLC (“LVDF”) into a false sense of security
that Front Sight had obtained senior debt financing for purposes of fraudulently inducing LVDF
into releasing additional funds pursuant to the Construction Loan Agreement (“CLA”). See
Defendant and Counterclaimant Las Vegas Development Fund LLC’s Notice of Motion and
Motion for Leave to Amend CounterComplaint (“Motion”), Exhibit A at Para. 59-65. Defendants
also seek to add a counterclaim against Front Sight and the VNV Trusts for Fraudulent Transfers
under NRS 112.180 and 112.190. The alleged basis of Defendants’ counterclaim for Fraudulent
Transfers is two-fold: 1) Front Sight was insolvent at the time of the distributions from Front
Sight to the Dr. Piazza and/or the VNV Trusts; and, 2) Front Sight made the distributions, which
were to related parties, in direct violation of the CLA for purposes of thwarting repayment of]
Front Sight’s financial obligations under the CLA.

Defendants’ support their Motion for Leave to Amend with the Declaration of C. Keith
Greer, Esq., wherein Mr. Greer makes a series of representations regarding his impressions of the
testimony offered by Mr. Morales at his deposition. Mr. Greer’s representations are not
appropriate for consideration as evidence by this Court, as they likely violate NRPC 3.7 by
making Mr. Greer a witness in the proceeding. Moreover, Mr. Greer’s statements regarding Mr.
Morales’ testimony, even if admissible and not a violation of Mr. Greer’s ethical obligations, are
inaccurate descriptions of the facts to which Mr. Morales testified.

Defendants seek to add counterclaims that are futile because there are no facts to support
their allegations. Furthermore, were this Court to grant Defendants’ instant motion, Front Sight
would suffer severe prejudice from the unreasonable delay that adding new claims involving new
parties would invariably cause. Additionally, Mr. Meacher, a representative of Front Sight, will
suffer prejudice by having to defend against a fraud claim in his individual capacity for alleged
actions he undertook pursuant to his duties as a corporate officer of Front Sight. Notably,
Defendants offer no evidence that Mr. Meacher acted in his personal capacity or obtained any
personal benefit from his allegedly false statements. Finally, because Defendants have not

accurately represented the testimony of Mr. Morales, which is the basis for their proposed

3648



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

counterclaims, their motion is brought in bad faith and should be denied.
II.
FACTUAL BACKGROUND

On October 31, 2017, Front Sight entered into the Loan Agreement with the Morales
Entities for a $36 million construction line of credit. See Evid. Hrg. Exhibit 47, at 0313-0331.
The Promissory Note for the Morales Line of Credit was also executed on October 31, 2017. Id.
at 0332-0338.

At his deposition on March 16, 2020, Mr. Morales testified that he entered the Loan
Agreement with the intention of enabling Front Sight to complete construction from grading
through vertical construction of the timeshare villas. See the Transcript of the Deposition of]
30(b)(6) Witness of All American Concrete, Morales Construction, and Top Rank Builders - Rene
Morales, March 16, 2020, p. 24:5-11, attached hereto as Exhibit 1. Mr. Morales further testified
that he had the ability to fund the entire $36 million Line of Credit. /d. at pp. 17:19-18:6. Mr.
Morales explained that he has significant investments in Mexico and that he makes $10 million
dollars per year. Id. at p. 18:6-14. Mr. Morales further stated that Front Sight entered the Loan
Agreement with the intent to use EB-5 investor funds to pay down the balance on the Line of
Credit. Id. at p. 11:9-15. Mr. Morales testified that the Loan Agreement contemplated
progressive billing where Front Sight would make periodic payments on the balance of the Line
of Credit. Id. atp. 11:11-13; p. 17:5-7. Mr. Morales stated that Front Sight charged and paid off]
approximately $4-5 million toward the Line of Credit for work performed to date. Id. at p. 20:1-
2.

At no point did Mr. Morales state that Front Sight never intended to use the Line of Credit
or that he did no due diligence, as Mr. Greer alleges. Mr. Morales further never stated that he
lacked the ability to loan the entire $36 million. He also never stated that he had any reservations
about Front Sight drawing on the entire loan balance. See The Declaration of C. Keith Greer,
Esq. in Support of Las Vegas Development Fund LLC’s Motion for Leave to Amend the Counter-
Complaint, Para. 3-7. (“Greer Declaration”). In fact, he unequivocally stated the opposite. /d. at

p- 26:14-18, p. 41:9-16. Mr. Morales indicated that he did extensive due diligence prior entering
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the loan agreement. /d. at p. 40:16-22, 50:8-23.

Not one statement made by Mr. Greer regarding the testimony of Mr. Morales can be
validated by even a cursory review of Exhibit 1. Mr. Greer’s allegation that the Morales Line of]
Credit is a “scam loan” is completely unsupported, as the testimony of Mr. Morales quite literally
contradicts Mr. Greer’s every assertion.

Also contrary to Mr. Greer’s testimony is that of Dr. Piazza, given on September 20, 2019,
wherein Dr. Piazza corroborates the testimony of Mr. Morales in every respect. Dr. Piazza has
previously stated that he entered into the Morales Line of Credit believing that it satisfied the
senior debt provision of the CLA. Dr. Piazza explained that Defendant Dziubla approved the
Morales Line of Credit as senior debt that satisfies the senior debt provisions of the CLA.
Additionally, Dr. Piazza testified that he intended to use EB-5 investor funds to pay off any
balance charged to the Line of Credit. Finally, Dr. Piazza stated that he had to pay the Morales
Line of Credit off out of Front Sight’s operating income when LVDF failed to deliver adequate
investor funds to service the Line of Credit.

I11.
LEGAL ARGUMENT

Pursuant to NRCP 15(¢c)(2), a party may request leave of the Court to amend pleadings,
and the Court should grant leave to amend liberally “when justice so requires.” NRCP 15(c)(2).
In the absence of any apparent or declared reason -- such as undue delay, bad faith or dilatory
motive on the part of the movant -- the leave to amend should be freely given. Stephens v.
Southern Nev. Music Co., 89 Nev. 104, 507 P.2d 138 (1973). “But parties do not have an
absolute right to amend their pleadings, even under this liberal standard.” Sherman v. Winco
Fireworks, Inc., 532 F.3d 709, 715 (8th Cir. 2008) (citing United States ex rel. Lee v. Fairview
Health Sys., 413 F.3d 748, 749 (8th Cir. 2005)); see also Hammer v. City of Osage Beach, MO,
318 F.3d 832, 844 (8" Cir. 2003) (holding that there is no right to amend pleadings). The court
considers five factors when assessing the propriety of a motion for leave to amend: (1) bad faith,

(2) undue delay, (3) prejudice to the opposing party, (4) futility of amendment, and (5) whether
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the plaintiff has previously amended the complaint. Nutton v. Sunset Station, Inc., 131 Nev. 279,
284,357 P.3d 966, 970 (Nev. App. 2015).
A. Defendants’ Motion for Leave to Amend is Made in Bad Faith

"Bad faith is present when an attorney knowingly or recklessly raises a frivolous
argument, or argues a meritorious claim for the purpose of harassing an opponent." Soules v.
Kauaians for Nukolii Campaign Comm., 849 F.2d 1176, 1185-86 (9th Cir. 1988) (internal
quotations and citation omitted). In Febus-Cruz v. Sauri-Santiago, the Court found bad faith
where the moving party provided false and misleading information as the predicate reason for
amending their complaint. 652 F. Supp. 2d 166, 169 (D.P.R. 2009).

Here, Defendants move for leave to amend in bad faith by providing several misleading
statements regarding why amendment is necessary; specifically pertaining to: 1) Morales’ ability
to fund the loan; 2) Morales’ due diligence prior to funding the loan; 3) that Front Sight never
intended the loan to cover construction expenses; 4) that Front Sight and/or Morales had no intent
to perform under the loan agreement; and, 5) that Front Sight was insolvent when it made
transfers to Dr. Piazza and/or the VNV Trusts. See Greer Declaration, par. 3-7.

1. Morales testified that he has the ability to fund the Line of Credit

In his declaration, Mr. Greer stated, “Morales did not provide any evidence at all to show
that he could provide such a large amount of credit.” See Greer Declaration at Para. 4. Mr. Greer,
as defense counsel, cannot offer testimony to the Court under NRPC 3.7. Notwithstanding the
potential violation of NRPC 3.7, Mr. Greer misstates the testimony of Rene Morales, which offers
ample evidence of Mr. Morales’ ability to fund the Morales Line of Credit.

Black’s Law Dictionary defines evidence as “any species of proof, or probative matter,
legally presented at the trial of an issue, by the act of the parties and through the medium of|
witnesses, records, documents, exhibits, concrete objects, etc.” Black’s Law Dictionary 998 (6th
Ed. 1990) (emphasis added). At his deposition, Mr. Morales testified that he has sufficient capital
to fund the entire line of credit, stating “I’m rich.” See Exhibit 1 at p. 17:19-18:4. Mr. Morales
further stated that he earns $10 million per year and holds substantial investments in Mexico. 1d.

at p. 18:11-14. Mr. Morales further testified that Front Sight could draw on the entire $36 million
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available on the Line of Credit if it decided to do so. Id. at p. 26:14-18, p. 41:9-16. Mr. Morales’

sworn testimony constitutes evidence of his financial ability to fund the line of credit extended to

Front Sight.

2. Morales testified that he performed adequate due diligence regarding Front Sight’s
ability to service the Morales Line of Credit

Mr. Greer further asserted that Mr. Morales failed to perform adequate due diligence
regarding Front Sight’s ability to service the Morales Line of Credit before entering into the Loan
Agreement. See Greer Declaration at par. 4. This is incorrect. Mr. Morales testified that prior to
deciding to extend credit to Front Sight, he met with Mike Meacher, Front Sight’s Chief]
Operating Officer, reviewed Front Sight’s business plan, performed a background check on
Ignatius Piazza, and conducted research on the occupancy rates of Nye County hotels regarding
their booking by Front Sight’s members. See Exhibit 1 at p. 40:16-22, 50:8-23. Mr. Morales
further testified that he is the sole shareholder in his three companies. Id. at p. 12:12-14.
Therefore, what constitutes adequate due diligence is solely within his discretion. No one has the
right to tell Mr. Morales how he may invest his own money. Hence, what Mr. Greer or

Defendants would consider “adequate due diligence” is of no consequence.

3. Both Morales and Dr. Piazza testified that Front Sight planned to use the Line of
Credit to cover construction costs while using EB-5 funds to pay down the Line of
Credit

In his declaration, Mr. Greer asserted that, “Mr. Morales made it clear that the money to
build the Front Sight Project was never intended to come from the Loan Agreement, but rather
was only to come from EB-5 Investors.” Greer Declaration at par. 5. Dr. Piazza testified that he
secured the Morales Line of Credit pursuant to Defendant Dziubla’s representations that EB-5
investors were waiting on Front Sight to obtain senior debt to commit to the project. See Sept. 20,
2020 Evid. Hrg. Tr., p. 132-33, attached hereto as Exhibit 2. Dr. Piazza indicated that he entered
into the Morales Line of Credit because Defendant Dziubla stated that a first lender was necessary
to enable Dziubla to sell additional investors on the project. /d. Dr. Piazza further testified that

Front Sight used the Morales Line of Credit while it waited for LVDF to deliver investor funds.
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Id. at p. 137-38, 215. Dr. Piazza also testified that he told Mr. Morales that he intended for the
EB-5 funds to pay down the Morales Line of Credit, but that Front Sight had to do so when
LVDF did not deliver enough funding. Id. at p. 216. Dr. Piazza explained that Defendant
Dzuibla approved the Morales Line of Credit as qualifying senior debt pursuant to the CLA. Id.
at 137.

Mr. Morales corroborated the testimony of Dr. Piazza. Mr. Morales stated that he was
aware that Front Sight had to pay down the Line of Credit out of its own funds when LVDF failed
to provide sufficient EB-5 funds to complete the project. See Exhibit 1 at p. 10:10-17. Mr.
Morales further stated that Front Sight paid him $4-5million when LVDF failed to provide
investor funds. Id. at p. 19:22-20:2. Not only does Mr. Morales’ testimony rebut Mr. Greer’s
assertions that Front Sight never intended to use the Line of Credit to cover construction costs,

Front Sight actually used the Line of Credit for construction expenses.

4. The claim that neither Front Sight nor Morales intended to perform under the Line of
Credit is patently false

Mr. Greer characterized the Loan Agreement and the Line of Credit it authorizes as a “a
complete scam because all of the Counter Defendants knew Morales was not capable of fulfilling
its obligation to extend tens of millions of dollars in credit, and none of the Counter Defendants
ever intended to perform under the Loan Agreement. See Greer Declaration at par. 6. Mr.
Morales’ testimony clearly contradicts this assertion.

Mr. Morales confirmed that Front Sight used the Line of Credit. Mr. Morales stated that
Front Sight entered the Loan Agreement intending that Morales would perform all construction
from grading to construction of the timeshare villas. See Exhibit 1 at p. 24:5-8. Moreover, Mr.
Morales testified that he has prepared plans for vertical construction that are awaiting final
approval by Dr. Piazza. Id. at p. 44:23-45:8. Mr. Morales further stated that his he understood
that Front Sight intended to use the Line of Credit to complete at least the grading, paving, and
installation of underground utilities. /d. at p. 51:8-16. Mr. Morales testified that he understood
that Front Sight intended to make periodic payments on the Line of Credit until LVDF delivered

the total $50 million in EB-5 funds that it promised. /d. at p. 11:9-15. Mr. Morales confirmed
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that Front Sight had already paid “a few million dollars” out of its own pocket. Id. at p. 17:1-7.
He estimated Front Sight’s out-of-pocket payments to date at $4-5 million. Id. at p. 20:1-2.

Here, Mr. Morales’ testimony clearly contradicts Mr. Greer’s conclusory allegation that
neither Front Sight nor Morales ever intended to perform under the Line of Credit, as Mr. Morales
testified that Front Sight actually used the Line of Credit to fund at least $4 million in
construction.

5. Front Sight was not insolvent at the time it made transfers to Dr. Piazza or the VNV
Trusts

Mr. Greer further asserts, without expert testimony, that “substantial funds were
transferred to or on behalf of Ignatius Piazza during the past several years, in violation of the
terms of the Construction Loan Agreement and at a time when Front Sight was insolvent (based
on recent analysis by designated accounting experts that was filed earlier today).” See Greer
Declaration, par. 7. The “recent analysis by designated accounting experts” referred to by Mr.
Greer is nothing more than the following conclusory allegation: “In addition, [Front Sight] has
paid approximately $14 million dollars between October 7, 2016, and October 31, 2019, from
[Front Sight] to or on behalf of Piazza, at a time that [Front Sight] was insolvent . . . .” This is
taken from a Declaration of Expert Witness Paul A. Zimmer, CPA, CFF, at par. 14. Mr.
Zimmer’s analysis was based upon a review of the CLA, Front Sight Tax Returns, and Front
Sight Bank records. Id. at par. 11.

Mr. Zimmer never states how he arrived at the conclusion that Front Sight is insolvent.
However, later in his expert declaration, he states that Front Sight had ample funds to complete
construction pursuant to the CLA from EB-5 investor funds, the Morales Line of Credit, and
Front Sight’s net income from operations in 2017 and 2018. Id. at par. 15. Exhibit 5 to the
Zimmer Declaration lists Front Sight’s net income from operations as positive in 2017 and 2018.
Id. at Exhibit 5. Ironically, Mr. Zimmer admits that Front Sight had positive net income in 2017
and 2018, while in the same moment alleging it was insolvent. Even more shocking is Mr.
Zimmer’s assertion that Front Sight had access to $36 million from the Morales Line of Credit,

the same line of credit that Mr. Greer labels as a sham loan.
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Black’s Law Dictionary defines insolvency as “lack of means to pay one’s debts. Such a
relative condition of a man’s assets and liabilities that the former, if all made immediately
available, would not be sufficient to discharge the latter.” Black’s Law Dictionary 998 (6th Ed.
1990). Defendants have rested their claim that Front Sight is insolvent primarily upon the
negative balance in Retained Earnings listed on balance sheet portion of Front Sight’s tax returns.
Front Sight’s accounting expert, Douglas S. Winters, CPA has opined that a balance sheet
contained in a U.S. tax return is not a sound measure of a company’s solvency because balance
sheets understate assets values by presenting them at their historical cost values minus
depreciation. (See February 27, 2020 Expert Report of Douglas S. Winters, CPA, p. 2, filed under
seal as Exhibit 4 to Reply to Opposition to Motion for Summary Judgment as to the
Counterclaims Against Jennifer Piazza (filed March 3, 2020).) Mr. Winters further opines that
when the value of Front Sight’s real estate holdings and the remainder of its assets are measured
at fair market value, Front Sight’s assets exceed its liabilities. Id. at pp. 2-3, 5. Finally, Mr.
Winters states that Front Sights’ net income is sufficient to meet its current financial obligations.
Id. at pp. 4-5.

In summary, Mr. Greer offers nothing more than conclusory allegations that Front Sight
was insolvent when distributions were made to Dr. Piazza. Defendants’ expert witness offers
nothing but his own legal conclusions regarding Front Sight’s solvency. Defendants’ expert fails
to state how he arrived at his conclusions. Defendants’ expert further contradicted his own
conclusion by stating that Front Sight had positive net income in 2017 and 2018. Finally, Front
Sight’s expert demonstrates that tax returns are not indicative of solvency; that Front Sight has
sufficient assets to exceed its liabilities when assets are measured at fair market value; and, Front
Sight’s net income is sufficient to meet its obligations. Therefore, Defendants’ claims that Front
Sight is insolvent are demonstrably false and made in bad faith.

B. Defendants’ Motion for Leave to Amend is Unduly Prejudicial

The proposed amendments are not minor in scope and may cause significant prejudice to a

party where they would add a new defendant, new claims against defendants in their personal

capacity, entail a lengthy extension of discovery, or a lengthy delay in the start of a trial. Febus-
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Cruz v. Sauri-Santiago, 652 F. Supp. 2d 166, 168-69 (D.P.R. 2009). Here, Defendants’ Motion
for Leave to Amend not only adds new claims, but also adds new parties (Mike Meacher, in his
individual capacity, Rene Morales, in his individual capacity, and Morales’ three companies).
Each of these new parties will need to conduct their own discovery. Each new party may need to
hire its own experts. It is very likely that this amendment, if granted, will move the trial date in
this matter from October 2020 to late 2021.

1. LVDF has motive to prolong this litigation for purposes of harassing Front Sight

LVDF has failed to present any actual facts to show that Mr. Morales lacks the ability to
fund the Morales Line of Credit. Therefore, its motive in bringing Mr. Morales into the case
cannot be because it believes it can prove fraud against Mr. Morales by clear and convincing
evidence. It is more likely that LVDF seeks to bring Mr. Morales into this matter to drive a
wedge between Mr. Morales and Front Sight to prevent Front Sight from completing the project.

2. LVDF has motive to prolong this litigation to continue to collect interest payments

The CLA requires Front Sight to pay interest payments to LVDF during the period that the
loan is outstanding. Currently, Front Sight pays $36,000.00 per month in interest payments to
LVDF. Defendants would seek to prolong the litigation by seeking to add more parties and more
claims, and by continuing to allege monetary breaches while refusing to justify the alleged cure
amount, Defendants simply want to continue to increase those costs.

C. Defendants’ Motion for Leave to Amend is Futile

A district court may also deny leave to amend when the proposed amendment would be
futile--that is, when it could not survive a Rule 12(b)(6) motion to dismiss. Dougherty v. Town of|
North Hempstead Bd. of Zoning Appeals, 282 F.3d 83, 88 (2d Cir. 2002). "To survive dismissal,
the plaintiff must provide the grounds upon which his claim rests through factual allegations
sufficient 'to raise a right to relief above the speculative level."' ATSI Comm'ns, Inc. v. Shaar
Fund, Ltd., 493 F.3d 87, 98 (2d Cir. 2007) (quoting Bell Atlantic v. Twombly, 550 U.S. 544, 127
S. Ct. 1955, 1965, 167 L. Ed. 2d 929 (2007). Under NRCP 15, the Nevada Supreme Court has
defined a proposed amendment to pleadings as futile where the claims would not survive motion

to dismiss under NRCP 12(b)(5). Residential Credit Sols., Inc. v. TRP Fund 1V, LLC, 457 P.3d
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245 (Nev. 2020). Proposed amendments to pleadings may also be futile to the extent that they are
offered as a “last-second amendment [ | alleging meritless claims in an attempt to save a case
from summary judgment.” Nutton v. Sunset Station, Inc., 131 Nev. 279, 292 [quoting Soebbing v.
Carpet Barn, Inc., 109 Nev. 78, 84, 847 P.2d 731, 736 (1993)].

Defendants assert that their Motion for Leave to Amend is not an attempt to stave off]
summary judgment, stating that Plaintiffs’ motions for summary judgment have been denied.
Defendant’s Motion, p. 6:4-6. This is incorrect, as the Court took Front Sight’s Motion for Partial
Summary Judgment under advisement and has not issued a ruling at this time. Nevertheless,
Defendants’ instant motion proposes to add counterclaims for Fraud and Fraudulent Transfer
against multiple parties. Front Sight will demonstrate why each of these claims are futile and will
not survive a motion to dismiss.

1. LVDEF’s Fraud claim fails for lack of damages

In their proposed Amended Answer and Counterclaims, Defendants’ assert that Front
Sight, Dr. Piazza, Mr. Morales, and the Morales Entities entered into a fraudulent loan agreement
for purposes of improperly coaxing LVDF into releasing EB-5 investor funds and soliciting new
EB-5 investors. See Defendant’s Motion, Exhibit A, par. 59-73. Specifically, LVDF asserts that
Front Sight “further intended that the fictitious loan agreement would give LVD Fund a false
sense of security so that it would release funds it was withholding from Front Sight. . . .” Id. at
Exhibit A, par. 60. Damages are an essential element of a claim for fraudulent misrepresentation.
Epperson v. Roloff, 102 Nev. 206, 210-11, 719 P.2d 799, 802 (1986); see also Collins v. Burns,
103 Nev. 394, 741 P.2d 819 (1987).

Here, Defendants have no damages, even if Front Sight’s representations regarding the
Morales Line of Credit were false. LVDF did not release its own funds to Front Sight. It released
investor funds. For the release of those funds, LVDF and the investors have received interest
payments in the amount of approximately $36,000.00 per month. LVDF, therefore, has incurred
no damages from its alleged reliance on Front Sight’s, and other counter-defendants’, alleged
misrepresentations. Because the funds disbursed to Front Sight were EB-5 investor funds and not

LVDEF’s funds, LVDF lacks standing to bring a fraudulent misrepresentation claim against Front
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Sight because it has not suffered any damages therefrom. If anything, LVDF has profited by
receiving interest payments from Front Sight’s use of the loan proceeds. Furthermore, LVDF was
under a pre-existing contractual duty to release the EB-5 loan proceeds, which did not depend on
the validity of the Morales Line of Credit. The same goes for any claim against Mr. Meacher
individually.

2. LVDEF’s Fraud claim fails because LVDF had a pre-existing duty to provide EB-5
Investors and market the project

Pursuant to the CLA, LVDF was required to notify Front Sight within five business days
when it received funds into its escrow account. See Evid. Hrg. Exhibit 33, at 0211. Section 3.1 of]
the CLA further states, “If so requested by the Borrower, Lender will make an Advance of as little
as $375,000, which represents the available funds from each new EB-5 Investor pursuant to the
terms of this Agreement.” Id. This provision of the CLA was not conditioned upon Front Sight
obtaining senior debt. In fact, pursuant to the CLA Section 5.27, Front Sight had until March 31,
2017, to use best efforts to obtain senior debt. Id. at 0230. Under the “Definitions” section of the
CLA, Front Sight had until December 31, 2016 to use best efforts to obtain senior debt. Id. at
0203. That section only requires Front Sight to use “best efforts” to obtain senior debt. /d.
Pursuant to the First Amendment to the Loan Agreement, dated July 31, 2017, the deadline to
obtain senior debt was extended to December 31, 2017. See Evid. Hrg. Exhibit 34, at 0245.
Pursuant to the Second Amendment to the Loan Agreement, the date to use best efforts to obtain
senior debt was further extended to June 30, 2018. See Evid. Hrg. Exhibit 36, at 0254. So, it is
disingenuous for Defendants to assert that they only advanced EB-5 loan proceeds based upon
Mr. Meacher’s October 31, 2017 representation that Front Sight had obtained the Morales Line of]
Credit. There is no provision of the CLA or its amendments that conditions the release of loan
proceeds upon obtaining senior debt. Therefore, even if Mr. Meacher’s representation was false
regarding securing the Morales Line of Credit (it wasn’t), Front Sight still had additional time to
obtain senior debt. Shortly after Meacher sent the email correspondence wherein he notified
LVDF of the Morales Line of Credit, Defendant Dziubla agreed that Front Sight had obtained

senior debt. See Exhibit 2, p. 137.
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Moreover, the parties’ course of performance suggests that obtaining senior debt was not a
prerequisite to the release of EB-5 investor funds. Between October 1, 2016 and November 31,
2016, Defendants released a total of $2,073,128.50 ($1,698,128.50 — October 2016, $375,000.00
— November 2016) to Front Sight. See Zimmer Declaration. Therefore, Defendants cannot
credibly state that it only released EB-5 funds to Front Sight solely because of Meacher’s October
30, 2017, representations regarding the Morales Line of Credit.

To support a claim for fraudulent misrepresentation, Nevada law requires the false
statement to “play a material or substantial part in leading plaintiff to adopt his particular course.”
Lubbe v. Barba, 91 Nev. 596, 600, 540 P.2d 115, 118 (1975) (quoting Prosser, Law of Torts, 714
(4th ed. 1971)). Here, Mr. Meacher’s representation regarding the Morales Line of Credit is not
the substantial factor determining LVDF’s decision to release funds to Front Sight when it had
already released over $2 million dollars in EB-5 funds from investors. LVDF had already loaned
significant money to Front Sight under LVDF’s contractual duty to do so. There is no reason to

believe that LVDF’s subsequent disbursements were solely based upon Meacher’s representation.

3. LVDF’s Fraud claim fails because Mike Meacher did not make false statements
regarding the Morales Line of Credit

Mr. Meacher’s statement regarding Front Sight securing the Morales Line of Credit was
not false. Defendants’ assertions that the Morales Line of Credit is a sham loan rest on the
following assumptions: 1) Morales lacks the ability to fund the loan; 2) Front Sight entered the
loan under false pretenses without ever intending to draw on the line of credit; 3) Morales entered
the loan with no intention of ever funding the loan.

As explained above, the testimony of Dr. Piazza and Mr. Morales have dispelled these
faulty assertions. Not only did Mr. Morales testify that Front Sight utilized the line of credit for
grading work, he further testified that Front Sight paid off the balance that it drew down. Exhibit
1 at p. 17:1-7. So, both Morales and Dr. Piazza demonstrate that the Line of Credit has already
been used for construction expenses. This alone vitiates Plaintiff’s alleged fraud claim against

Front Sight.

14

3659



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Even if Morales lacked the ability to fully fund the Line of Credit, this fact alone is not a
sufficient basis for a fraud claim against Front Sight. For Front Sight to be liable for fraud,
Defendants must show more than Morales’ inability to fund the loan; they must show that both
Morales and Meacher knew that Morales lacked the financial capacity to fund the line of credit at
the time that Meacher made his representations to Defendants. Defendants cannot show that
Morales lacks the ability to fund the loan. First of all, Morales owns his own companies; so, he
can choose to extend credit for his own work as he sees fit. Even if Morales could not fund the
entire $36 million, where Front Sight relied upon Morales’ representation regarding his financial
wherewithal, Front Sight cannot have committed fraud. Meacher would have to know that
Morales lacked the ability to extend credit to Front Sight for Meacher’s representation to
Defendants to be knowingly false. Defendants have offered no facts whatsoever to justify the
conclusion that Morales cannot fund the line of credit, much less that Meacher knew he could not
do so. Therefore, Defendants cannot demonstrate that Meacher made false statements to
Defendants regarding the Morales Line of Credit.

Additionally, Defendants fail to present evidence that Mr. Meacher acted outside the
scope of his capacity as a corporate officer of Front Sight or benefitted personally in any way
from his allegedly false representation regarding the Morales Line of Credit. If Mr. Meacher did
not exceed the scope of his authority as an officer of Front Sight or benefit personally from his
alleged false representation, then there is no basis to bring a fraud claim against him in his
individual capacity.

4. LVDF’s admission of withholding funds from Front Sight is a breach of the CLA

LVDEF’s admission that it withheld funds from Front Sight in October 2017 is itself an
admission of breach of the CLA. Front Sight was not in breach of the CLA in October 2017.
LVDF had a duty to notify Front Sight within five business days of receipt of investor funds.
LVDF further had a duty to release those funds upon a valid request from Front Sight. If LVDF
failed to timely notify Front Sight of receipt of investor funds or failed to remit investor funds
upon a valid request, then LVDF’s breach of the CLA would prevent it from bringing a breach of]

contract claim against Front Sight for breach of the CLA under the doctrine of equitable estoppel.
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Since LVDF breached the CLA first, by its own admission, then this Court should grant Front
Sight’s Motion for Summary Judgment that the Court has already taken under advisement.

5. LVDEF’s Fraudulent Transfer claim fails because Front Sight was not insolvent

LVDF has previously asserted that that Front Sight is insolvent because its 2016 tax return
listed negative balance of Retained Earnings. (See LVDF’s Opposition to Jennifer Piazza and the
VNV Trusts” Motion for Summary Judgment, p. 10). LVDF fails to mention that Front Sight’s
Retained Earnings increased from 2015-2018. (See February 27, 2020 Expert Report of Douglas
S. Winters, CPA, p. 2, filed under seal as Exhibit 4 to Reply to Opposition to Motion for
Summary Judgment as to the Counterclaims Against Jennifer Piazza (filed March 3, 2020).) Ifa
negative balance of retained earnings is indicative of insolvency, then LVDF loaned Front Sight
$6.3 million when Front Sight was insolvent!

LVDEF’s assertion that Front Sight is insolvent relies on the historical cost presentation of]
assets on Front Sight’s balance sheet contained in its tax returns. Mr. Winters has already opined
that a balance sheet is not the best measure of a company’s solvency. Id. at p. 2. Mr. Winters’
report demonstrates that Front Sight was not insolvent at the time of the transfers to the trusts for
three reasons: 1) the historical cost basis presentation of the assets on Front Sight’s balance sheet
not determinative of solvency because it presents assets at their historical cost less depreciation,
which understates the value of Front Sight’s real estate holdings; 2) Front Sight had positive net
income in each of the three years listed by LVDF; and 3) Front Sight’s Retained Earnings actually
increased from 2016 to 2018.

Because the assets on Front Sight’s balance sheet are listed at their historical costs, less
depreciation, Schedule L of Front Sights tax returns understates its assets. If assets were listed at
fair market value, Front Sight would report a higher value of its assets, especially its land. The
land for the resort project alone was valued at $25 million pursuant to the recitals in the CLA.
This was the value of the land in 2016. It has most certainly appreciated since this appraisal.
When Front Sight’s real estate holdings are included and presented at fair market value, its assets

far exceed its liabilities.
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The difference between assets and liabilities is only one measure of a business’ solvency.
A business can have assets that exceed liabilities but still be solvent if it has net income from
operations sufficient to meet its liabilities as they become due. In fact, most businesses will have
liabilities that exceed assets at some point during their life cycle due to start-up costs. In 2016,
2017, and 2018, Front Sight reported substantial net income. Mr. Winters explained that Front
Sight had sufficient earnings from operations to make its transfers to the Trusts without the need

to use CLA loan funds. /Id.

6. LVDEF’s Fraudulent Transfer claim fails because the alleged transfers do not violate the
CLA

LVDF’s Fraudulent Transfer claim is based in large part on their incorrect assertion that
the alleged transfers were made to related parties. As evidence LVDF presents the same
arguments that it made in its prior Motions that were denied. LVDF has provided no expert
testimony. LVDF argued that the transfers violate the Section 5.18 of the CLA as distribution to
related parties. However, LVDF fails to accurately quote the proper section. Section 5.18 only
prohibits distributions to related parties “if any such payment in (a) through (d), inclusive, might
adversely affect Borrower's ability to repay the loan in accordance with its terms . . . .” See Evid.
Hrg. Exhibit 33, at 0227. Moreover, Section 5.21 allows Front Sight to make distributions to
related parties for “salary and reimbursement of reasonable expenses actually incurred and
consistent with the Budget, whether such proposed additional distribution is in the form of]
dividends, interest, returns of capital, distributions of profit, bonuses or any other form of
distribution.” Id. at 0228. These categories are so broad as to permit a variety of transactions.
Defendants offer no evidence that the alleged transfers do not fall into one or more of these
categories.

Even assuming what Defendant says about the existence of transfers is true, Front Sight
was not in default of any obligations under the CLA at the time of the transfers to the Trusts.
Furthermore, Front Sight’s transfers to the Trusts did not inhibit its ability to fulfill its obligations
under the CLA. Plaintiff reminds the Court that Doug Winters provided an uncontroverted expert

report, discussed more fully infra, showing that Front Sight was solvent at all times. (See
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February 27, 2020 Expert Report of Douglas S. Winters, CPA, pp. 2-4, filed under seal as Exhibit
4 to Reply to Opposition to Motion for Summary Judgment as to the Counterclaims Against
Jennifer Piazza (filed March 3, 2020).) Therefore, Front Sight had the legal right to transfer its
profits to its shareholders in the form of distributions to the Trusts. Moreover, LVDF cannot
demonstrate that funds from the loan proceeds were transferred to the Trusts. Indeed, even
Defendants admit that the first alleged monetary default cannot have occurred before July 2019.
IV.
CONCLUSION

Based on all of the above, Plaintiff respectfully requests that this Court deny
Defendant/Counterclaimant Las Vegas Development Fund LLC’s Motion for Leave to Amend
Counterclaim.

DATED this 17" day of April, 2020.

ALDRICH LAW FIRM, LTD.

/s/ Jamie S. Hendrickson
John P. Aldrich, Esq.
Nevada Bar No. 6877
Catherine Hernandez, Esq.
Nevada Bar No. 8410
Jamie S. Hendrickson, Esq.
Nevada Bar No. 12770
7866 West Sahara Avenue
Las Vegas, NV 89117

Tel (702) 853-5490

Fax (702) 226-1975
Attorneys for Plaintiff/Counterdefendants
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 17" day of April, 2020, I caused the foregoing
OPPOSITION TO MOTION FOR LEAVE TO AMEND COUNTERCLAIM to be
electronically filed and served with the Clerk of the Court using Wiznet which will send
notification of such filing to the email addresses denoted on the Electronic Mail Notice List, or by
U.S. mail, postage prepaid, if not included on the Electronic Mail Notice List, to the following
parties:

Anthony T. Case, Esq.
Kathryn Holbert, Esq.
FARMER CASE & FEDOR
2190 E. Pebble Rd., Suite #205
Las Vegas, NV 89123

C. Keith Greer, Esq.
16855 West Bernardo Drive, Suite 255
San Diego, CA 92127

John R. Bailey, Esq.

Joshua M. Dickey, Esq.
Andrea M. Champion, Esq.
BAILEY KENNEDY

8984 Spanish Ridge Avenue
Las Vegas, NV 89148

Attorneys for Defendants

/s/ T. Bixenmann
An employee of ALDRICH LAW FIRM, LTD.
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Atkinson-Baker, Inc.
www.depo.com

El GHTH JUDI Cl AL DI STRI CT COURT

CLARK COUNTY, STATE OF NEVADA

FRONT SI GHT MANAGEMENT, LLC, a
Nevada Limted Liability Conpany,

Plaintiff,

VSs. Case No.

A- 18-781084-B
LAS VEGAS DEVELOPMENT FUND LLC,

a Nevada Limted Liability Conmpany,
et al.,

Def endant s.

and rel ated Cross-C ai nB.
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DEPCSI TI ON OF
30(b) (6) W TNESS OF ALL AVERI CAN CONCRETE,
MORALES CONSTRUCTI ON, AND TOP RANK BUI LDERS - RENE MORALES
PAHRUVP, NEVADA
MONDAY, MARCH 16, 2020

ATKI NSON- BAKER, | NC.

(800) 288- 3376

www. depo. com

REPORTED BY: DEBORAH ANN HI NES, NEVADA CCR #473, RPR
FILE NO  AE02A9F

30 (b)(6) Rene Morales
March 16, 2020
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El GHTH JUDI Cl AL DI STRI CT COURT
CLARK COUNTY, STATE OF NEVADA

FRONT SI GHT MANAGEMENT, LLC, a
Nevada Linmted Liability Conpany,

Pl ai nti ff,

Vs. Case No.
A-18-781084-B
LAS VEGAS DEVELOPMENT FUND LLC,

a Nevada Limted Liability Conpany,

2 (53 ©) hpfeeznz
et al.,

Def endant s.

and rel ated Cross-d ai ns.

N N N N N N N N N N N N N N N

Deposition of 30 (bO(6) wi tness Rene Moral es, taken
on behalf of Defendants, at 861 S. Hi ghway 160,
Pahrunp, Nevada, commenci ng at 10:28 a.m Monday,
March 16, 2020 before Deborah Ann Hi nes, Nevada CCR

No. 473, California CSR No. 11691, RPR

30 (b)(6) Rene Morales
March 16, 2020
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APPEARANCES

FOR THE PLAI NTI FF:

JOHN P. ALDRI CH, ESQ

Aldrich Law Firm

7866 W Sahara Avenue

Las Vegas, NV 89117

(702) 853-5490

jaldrich@ ohnal drichlawfirm com

FOR THE DEFENDANTS: B
C. KElI TH GREER, ESQ

Greer & Associ at es

16855 W Bernardo Drive

Sui te 255

San Di ego, CA 92127
(858)613-6677

kei t h. greer @r eerl aw. bi z

Al so Present:

ROBERT DZI UBLA
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Q And you still have those contracts at your
of fice?

A Yes.

Q Ckay. So those will be -- that's sone of

t he documents we've asked for that you pull together
woul d be those contracts.

A Yeah.

Q Do have any cofitracts now where the work

hasn't been conpl et ed?

A Vell, the villas. You know, | have to --
I'mlike 85 percent done. | have to conplete it.
But M. Piazza has stated | guess, | don't know who

they are, because |'mnot famliar, but he says the
nmoney was com ng from sone EB5 noney and didn't cane
so he had to pay ne out of -- like in paynents. So
we' re not doing any nore because | guess the EB5
people didn't conme through with that financing.

Q When did you have that conversation with
M. Piazza?

A That was |ike six nonths ago. Because we
were going to build the whole thing. | give hima
credit line for like $25 mllion. M conpany,
they're self-integrated conpanies, we own Morales
Construction Trucking Conpany and all that stuff, and

we own the gravel pit, and we were going to do the

30 (b)(6) Rene Morales
March 16, 2020
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whol e thing, but for some reason | think the
financi ng stopped.

Q You said you gave hima line of credit,

correct?
A Uh- huh
Q So line of credit wouldn't -- that was a

construction line of credit, correct?
A Yes. oA ac 208"

Q So typically that woul dn't be paid off unti
the project was conpleted, right?

A Vell, yeah. | nmean, we agree that he was
going to pay ne a portion, and then whenever he got
like 50 or $60 mllion he was going to pay nme off.
But apparently he's -- | don't know. | don't know
his deals, but the financing didn't cane through.

Q But that's -- but you are the financing,
right? | mean, you give him-- actually it's 36
mllion. You gave hima $36 mllion line of credit?

A Yeah, | not even renenber how nuch it was.
It was in the mllions. 1It's a |ot of noney.

Q And have you extended construction |ine of
credits to other builders in the past?

A Actual ly, you know, it's small, you know,
| i ke for a house or things |ike that. You know, |

carry a lot of notes. |'ma private investor. | own

30 (b)(6) Rene Morales
March 16, 2020
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investments. So I carry a lot of notes. That's one
of my main business, I carry people's notes.

Q. And in this case -- well, let's just kind of
jump to that, actually. Actually, let's do some
housekeeping first, actually, before we lose track of
things.

You're actually here in three capacities,
right, because all three of the companies involved,
Morales Construction, All American Concrete, and Top
Rank Builders, those are all your companies, correct?

A. Yeah, uh-huh.

Q. Are you the sole shareholder in all of those
companies?

A. Yes, sir.

Q. Okay. So let's -- so I can determine how to
best proceed in the deposition, do you -- when you --
the documents that you keep for those companies, do
you keep them in separate places?

A. Uh-huh. Yes, sir.

Q. And so would it be better then if we just
talked about Morales Construction first and then

talked about Top Rank Builders and --

A. Whatever you want.
Q. -- All American?
Well, you know what, let's just -- I'm

30 (b)(6) Rene Morales
March 16, 2020
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Q And that would be -- there would be no
paynents made on that until the contract, until the
construction is conplete, correct? 1Isn't that
typically what construction lines of credit are for?

A The verbal agreenent we had, he actually pay
me a portion of that. He paid ne like, |I don't know,
afewmllion dollars already out of his pocket.

Q  Have you extent&d himany credit based on
this --

A Besi des the $36 mllion, no.

Q No, besides the four mllion or three or
four mllion he's paid you, have you extended hi many
credit at all?

A No, sir. No, sir. That's the only one.

Q I's there any noney owed to you on this
construction line of credit now?

A No, sir. He pay nme in full out of his
pocket, yeah.

Q And if Front Sight had used this whole Iine
of credit to construct the project, and used the
whol e $36 million, are you capabl e of processing that
| evel of debt?

A Yes, sir.

Q How so? Do you have other bank |ines of

credit yourself? How do you -- how do you service a

30 (b)(6) Rene Morales
March 16, 2020
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$36 mllion debt?

A ["mrich.

Q How rich?

A Very rich.

Q Do you have $36 mllion?

A Yes, sir.

Q And is there any way that you can prove
t hat ? oA ac 208"

A You can check ny conpani es.

Q The conpani es seemto be --

A My tax records. | nake $10 nmillion a year.
| own investnents in Mexico and sonme all over the
world. Don't nean to be arrogant, but $36 mllion is
not very nuch

Q And those, the docunents that we've
requested fromyou, sone of those docunents include
docunents to show that you did have the capability of
extending that nmuch credit, so we'll go over those
docunent demands - -

A No probl em

Q -- in a bit here

And so in the past when you dealt --

A |*mvery hunble, okay. Don't nean to be

di srespectful, okay?

Q In the past when you have extended

30 (b)(6) Rene Morales
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construction lines of credit, has it worked where the
borrower uses the Iine of credit, builds the project,
and then at the end of the day either refinances the

project to pay you back or sells the property to pay

you back?

A You know, | do small loans |ike for 200, 000,
250, 000. They normally go get a permanent | oan and
they pay me off. | norfaiy I end people a couple
hundred thousands. That's what | normally do.

That's one of ny main business, | |lend noney. That's
it. But at this capacity, you know, is the first
tinme | |oan.

Q So what did the people fromFront Sight tel
you is the reason why they didn't use this |ine of
credit?

A They said that we were supposed to build 240
villas, and | guess the noney didn't cone through,
their financing -- | don't know their business -- is
what M. Piazza said.

Q So what financing would Front Sight need in
order to use this line of credit?

A The whol e project is around 60, $70 mllion,
but I was going to finance only like 25 mllion, 30
mllion. And but actually I"'mglad that he told nme
that the noney didn't cone through, and | didn't

30 (b)(6) Rene Morales
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spend nmuch noney. You know, he probably paid ne |ike
$4 mllion, 5 mllion. | don't renenber.

Q Wien you' ve done work for him has he ever
carried that debt |onger than two nonths or has he
pretty much paid right on time with every one of
t hose projects?

A He don't pay right on tine. He doesn't. He
doesn't, you know, but He™S al ways good. Once again
| really don't need that nobney to eat, so that's why
| work well with him Sonetinmes, you know, 60 days,
70 days he pay, | don't even know, but he pays.

Q How | ong have you known | gnatius Piazza?
| would say |ike six years.

Wien did you first neet hinf

Twenty years ago.

And where was that?

At Front Sight.

So are you a Front Sight nenber?

No, sir.

No? So what brought you to Front Sight to

o > O > O > O >

meet him 20 years ago?

A | used to work for Wil fenstein Construction,
and | pave the road, but | was an enpl oyee back then.
Didn't spoke to himdirectly, just saw him

Q And then in the next 20 years then you nust

30 (b)(6) Rene Morales
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any property. And if | go and, you know, pick up a
shovel and turn the dirt over, you know, ny 90 days
kick in. | got nore attorneys than friends. | know
ny rights.

Q So is it your testinmony then that you were
going to do all of the work for the Front Sight
project fromgrading to putting the roofs on?

A Yes, sir. T

Q And whi ch conpany would build the villas
t hemsel ves?

A Top Rank.

Q So you stood to nmake a lot of noney if this
contract was actually performed, right? |If you built
all those villas, if you did all that work, you would
stand to make a | ot of noney, right?

A Not really. You know, it's ten percent
profit margin. |It's not that nuch noney.

Q And so why woul dn't you persuade M. Piazza
to let you build it? You're building yourself,
you're fronting the noney, you make noney doing that.
There's no downside to them They don't have to nake
any paynments until the project is over, so why didn't
you talk to Piazza about getting this done?

A Well, not necessary. That's like $60

mllion project, that what he wants done out there.

30 (b)(6) Rene Morales
March 16, 2020

24

3676



© 00 N o o A W N B

N N DD N NN P B P PR PR R
o A W N P O © © N O U A W N P O

Atkinson-Baker, Inc.
wnw.depo.com

Atkinson-Baker, Inc.
www.depo.com

and use this line of credit?

A That | don't know. You know, he probably
doesn't want to get in trouble. | don't know |
don't know what he's thinking. But we have done a
| ot of work out there. | nean, |'ve been working
there for six years, for along time. He pay ne
mllions of dollars already.

Q Do you have an{“6ther dealings with Ignatius
Piazza, other than the building at Front Sight?

A No, sir.

Q How about with M ke Meacher. Any ot her
dealings with hinf

A No, sir. Barely know him too.

Q So is it your testinony then that if Front
Si ght wanted to, right now they could get you out
there on site and put in $36 mllion worth of work

under this | oan agreenent?

A ['ma man of ny word. Yes.

Q Ckay.

A What's the date on that thing? Been a |ong
tine.

Q You can have that copy. | brought an extra
one. You have one. Actually, | think | need...

MR ALDRICH: | think |I brought a copy.

G ve ne just a second.
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MR GREER (Ckay. Wy don't we just take a

short break. Let's see what we can do to -- it's
going to be -- it's a bit challenging w thout having
t he docunents, but we'll work that out shortly here.

(A recess was taken.)
BY MR GREER
Q We are back on the record. In deciding
whether to extend this fifie of credit to Front Sight
for the 36 mllion, what, if any, financial docunents

of Front Sight did you review?

A Not hi ng.
Q Zer 0?
A Zer 0.

Q So you nade a $36 nmillion loan to a man you
met a few times?

A | met wwth M ke Meacher and | saw their
busi ness plan, they showit tone. | did a
background check, and they have 200, 000 nenbers, thus
| base ny decision on the stability of the conpany,
me and ny attorneys. They're very solid, so...

Q Were there attorneys involved in doing this
| oan agreenent ?

A No, just me. | make the decision nyself.

Q Who prepared the docunent itself?

A. It was M. Piazza and his team and then it

30 (b)(6) Rene Morales
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was Sean WIlson and nyself, ny office. It's nutual.

Q Did you have an agreenent with Front Sight
that you would not serve notices of intent to file
| iens on the project?

A No. We never talk about it.

Q But if -- this is a valid docunent, right?
This is --

A Yes. o o208

Q -- avalid contract? So if Front Sight,
| gnatius Piazza, M ke Meacher, decided they wanted to
build a project and use this whole $36 nmillion to do
it, could they?

A Yes.

Q Ckay. You could provide all the work, you
could carry the debt financing up to $36 mllion?

A Yes, sir.

Q Ckay.

A Gt herwi se | never woul d have.

Q I''mgoing to hand you Exhibit 4. That's the
line of credit. And look at definition 1.1.3, Senior
Debt. It says, "Means the additional loan that wll
be sought by Borrower, and which Borrower wll use
its best efforts to obtain, froma traditiona
financial institution specializing in financing

projects such as the Project.” Do you recall having
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> O > O

Q

coupl e of years, right?

A
Q

bui I di ng those | ast 25 ranges?

A

Q
A
Q

done at Front Sight, at any tinme have you used Front
Si ght enpl oyees in order to help with constructing

the project?

A
Q

ranges thenselves or the villas, are you aware of any

work that Front Sight has done with its own

enpl oyees?
A No, sir.
Q Have you seen any plans for the project?
A | created the plans.
Q So you have thenf?

That was the grading?
Uh- huh

Yes?

Yes, sir.

But you also built 25 ranges in the |ast

Yes, sir.
30 (@) Rene Norales .
Okay. Wen di'd™you start working on

| don't recall
Are they conpl eted now?
Yes, sir.

During the course of the work that you' ve

No, sir.

Are you aware of any work with regard to the

30 (b)(6) Rene Morales
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Yeah.

You have those at your office?
Yes, sir.

What are the plans for?

To construct villas.

o » O > O »F

So you have literally the project plan for
fromgrading to conpletion at your office?

A Yes, sir. T

Q Qut standing. Are those saved on the
conputer, too?

A Yes, sir.

Q Are those -- have those plans been approved
by any governnental agencies?

A No, sir. Like |I said, the noney stopped so
everyt hi ng stopped.

Q Ckay. So what woul d be the next step? Wo
prepared the plans?

A M/ team

Q So you and who el se worked on it wth you?

A Sean W/ son.

Q And do you have a budget for the cost of the
proj ect?

A It goes up and down. No, we don't have

anything set right now It's like 70 mllion,

somewhere in the area. Like |I said, everything

30 (b)(6) Rene Morales
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menbers.

MR ALDRICH  And the business plan you said
you | ooked at, too, right?

THE W TNESS: Yes.

BY MR GREER

Q And do you have a copy of that business
pl an?

A.  No. No. No. “Y6U know, I talked very
extensively, because, you know, when you're going to
extend a line of credit for $30-some nmillion, you
need to know what's behind it. And it just nakes
sense.

What rmake nme notivated, you know, is
because, |ike when you build a hotel, |ike Holiday
I nn, you expect, you know, for people to cone to your
hotel. They already have the custoners there. You
know, they have two hundred and sone thousand
menbers.

And | did a background check. And nost of
the hotels here in Pahrunp, you know, they're being
filled by Front Sight nenbers, so that's a reason
decide to invest in the project. It just makes
sense.

Q Do you have any type of ownership interest

in the project?
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A ( Shakes head.)
Q No?
A. Zero. |'mnot even a nenber.

Q Wio woul d you consider to be the point
person at Front Sight generally when you deal with
t hen?

A M ke Meacher.

Q  Okay. Did Froht™Sight ever explain to you
how t hey intended to use the line of credit, what
they wanted to use it for?

A Yes.

Q Can you please share that with us?

A Vell, they wanted to do all the grading,
pavi ng, and underground utilities and all that stuff.

Q That's what they wanted to use the line of
credit for?

A Un- huh

Q Ckay. So the line of credit wasn't going to

be for the building of the vertical structures?

A Wll, they didn't specify. | just give them
aline of credit. | mean, they can use it for
what ever.

Q That's because it wouldn't cost $36 million
to do all of the grading?

A | mean, with the sewage treatnent plant and
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A. Your Honor, there is only one person in this
room that truly cares about these immigrant investors!
visas and the project, and that's me. I'm -- I'm the
one that kept this project going when Robert Dziubla
was starving it and not giving us the money that he had
to put into the project. I'm the only one that's kept
it going in spite of this frivolous and fraudulent
foreclosure action that had no merit that caused us to
lose an investment banker loan.

We are -- we've tried to build this as quickly
as we possibly can with the limited funds that we
received. This was supposed to be initially a
$150 million project. Then he said he could not
provide 150 million. He could provide 75. So we had
to scale the project back.

Then he comes to us and says, "Well, we can
provide 50 on the back end as a fully subordinated
second, but you have to go out and find a $25 million
first," and we did. We went through all of the ugliest
types of lenders you can possibly imagine, and we had
to turn down most of those. But we were able to secure
the Morales construction loan agreement.

But here'!'s the kicker there: Dziubla kept
telling us, "You got to get me that first -- that first

lender so that I can then go out and secure the rest of
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these investors. They're all waiting for that first
lender." So we went out and secured the first lender,
the Morales construction loan. But Dziubla knew
because we told him how it was going to work. Morales
would start the building, and it was the EB5 money
coming in that would pay down that construction loan.
He understood that.

So we secured the Morales loan so that he
could point out to his agents and his investors that
Front Sight has secured a first lender. We get Morales
started on it and then Dziubla doesn't come through
with any further money. So we were on the hook, and
we'l've paid down that -- those construction costs that
Morales provided. We paid it down. Even though
Dziubla starved the project, didn't provide anything
else, we have -- we are the ones that have paid him
down.

So it was -- it was the best that we can do
under those circumstances. And under the loan
contract, that's all we were asked to do is the best we
can do, and we found it for him.

We've since now found another lender who's
willing to loan and now we're at this point where we've
created the jobs, and we've got a lender that will

basically take Dziubla out and we can move the project
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that he has expertise in the area of EBS5.

MR. ALDRICH: And I'm not asking the question
as an expert. I'm asking him a question as to what he
knows, and he's testified what it's based on.

THE COURT: Okay. I'll sustain as far as the
hearsay statements are concerned.

BY MR. ALDRICH:

Q. All right. So you talked on this a little
bit, but the fifth alleged default is failure to obtain
senior debt. You've mentioned a little bit about the
conversations you had with Mr. Dziubla on the Morales
loan. Did Mr. Dziubla tell you that the Morales loan
would count as senior debt?

A. Not only did Mr. Dziubla tell us the Morales
construction line of credit would count as senior debt,
his exact words were, "Ooh, this is very good.n

And he then sent out an email or some
communication to his agents. It's in the -- it's in
the evidence -- where he tells them he's happy to state
that Front Sight has secured senior debt. So for him
to then claim that we were in default because we
didn't -- didn't secure senior debt is, you know,
absolutely ridiculous.

And we were using the senior debt. Morales

was working. We were waiting for Dziubla to bring in
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all these investors that he said he had once we secured
senior debt. They never came. So we were on the hook
and had to pay off Morales.

Q. And the sixth alleged default is failure to
provide monthly project costs. What is your response
to that?

A, Monthly project costs. We would send out
video construction progress updates. Video. Not some
paper stuff. Actual video. We sent it out to our
members. We sent it to Dziubla to show exactly what
was happening on the site. Time lapse video of all
the -- all the heavy equipment running around the site.

The costs were essentially the invoices that
we ended up providing him when he requested those
invoices.

Q. All right.

A, And let me add one more thing to that. We
made it very clear when we negotiated the construction
loan agreement that we did not want to be involved with
monthly anything. The deal was we provided at the end
of the year all of the documentation. This was
negotiated between our two attorneys and Dziubla and
his attorneys. So this idea that he now comes back and
says, Oh, you're in default because you're not

providing all this stuff monthly. It was never
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he needed a first in -- he needed a US lender in first
position. He knew that when we took that line of
credit, that we were expecting that we would pull down
on that line of credit and then his EB5 money would pay
it back down. So the 36 million of the line of credit
would have worked out great if he would have funded --
if Dziubla would have funded 36 million.

We signed that line of credit. We got the
project started. Dziubla was supposed to provide us --
because he said -- he told us, "You get that first in
position, I've got all these lenders -- all these
immigrants that want to come into this project, but
they're waiting for a first -- a first lender.n

So we got the first lender in the form of a
line of credit. We started the project with the line
of credit -- or started having Morales do the work and
then, lo and behold, Dziubla doesn't come through with
the money, and we're stuck holding the bag, and now we
have to pay him off.

It was never, ever, ever designed for Morales
to provide 36 million and not get paid back by EB5. He
carried it as far as we could. We continued to pay it
off. And -- and Dziubla never followed through with
the money. And we had discussions, personal

discussions about this before we signed that agreement
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with Morales.

Q. Morales isn't in a first position over Las
Vegas Development Fund, correct? It's not senior debt?

A. It is senior debt because he represented it as
senior debt, and he knew -- this is the other thing
about this. We told him, This is great because it's
senior debt. And he said, yes, it is. Oh, that!s very
good. I told him that Morales would not be in a first
position because he has the mechanics!' lien ability to
apply a first position under the mechanic's lien, which
is a senior lien to a first mortgage.

And Dziubla said, oh, that's great. And he
then sent out the information to his agents and
investors telling them that we had a senior loan in
Place. So it's, again, ridiculous that he would claim
we don't and say that we're in default.

The problem was he -- Morales -- was willing
to do the work, but we told Morales that the EB5 money
would be paying him down. And EB5 money never came in,
therefore, we had to pay him down.

Q. So that isn't -- so you're -- so that's a
sham? That's just -- there's not really a $36 million
line of credit, is there?

A. I would not say it was a sham. It was a §$36

million line of credit. However -- however, Morales
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Plaintiff,
VS. NOTICE OF ENTRY OF STIPULATION

AND ORDER TO REPLACE EXHIBIT
LASVEGASDEVELOPMENT FUND LLC, a “A” TO DEFENDANT'SMOTION FOR
Nevada Limited Liability Company; et a, LEAVE TO AMEND THE
COUNTERCOMPLAINT

Defendants.

AND ALL RELATED COUNTERCLAIMS.
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PLEASE TAKE NOTICE that a Stipulation and Order to Replace Exhibit “A” to
Defendants’ Motion for Leave to Amend the Countercomplaint was entered on April 17, 2020; atrue
and correct copy of which is attached hereto.
DATED this 20th day of April, 2020.
BAILEY «*KENNEDY

By: /s/ Andrea M. Champion
JOHN R. BAILEY
JosHuA M. DICKEY
ANDREA M. CHAMPION

Attorney for Defendants
LASVEGASDEVELOPMENT FUND
LLC; EB5IMPACT CAPITAL
REGIONAL CENTER LLC; EB5 IMPACT
ADVISORSLLC; ROBERT W.
DZIUBLA; JON FLEMING; and LINDA
STANWOOD
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CERTIFICATE OF SERVICE

| certify that | am an employee of BAILEY «+*KENNEDY and that on the 20th day of April,
2020, service of the foregoing NOTICE OF ENTRY OF STIPULATION AND ORDER TO
REPLACE EXHIBIT “A” TO DEFENDANTS MOTION FOR LEAVE TO AMEND THE
COUNTERCOMPLAINT was made by mandatory electronic service through the Eighth Judicial
District Court’s electronic filing system and/or by depositing atrue and correct copy in the U.S.

Mail, first class postage prepaid, and addressed to the following at their last known address:

JOHN P. ALDRICH Email: jaldrich@johnaldrichlawfirm.com
CATHERINE HERNANDEZ

ALDRICH LAW FIRM, LTD. Attorneys for Plaintiff

7866 West Sahara Avenue FRONT SIGHT MANAGEMENT LLC

Las Vegas, Nevada 89117

/s Samantha T. Kishi
Employee of BAILEY «KENNEDY
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Electronically Filed
4/17/2020 3:16 PM
Steven D. Grierson

CLERK OF THE COU
SAO g
JOHN R. BAILEY ' P

Nevada Bar No. 0137

JosHuA M. DICKEY

Nevada Bar No. 6621

ANDREA M. CHAMPION

Nevada Bar No. 13461

BAILEY <*KENNEDY

8984 Spanish Ridge Avenue
Las Vegas, Nevada 89148-1302
Telephone: 702.562.8820
Facsimile: 702.562.8821
JBailey@BaileyK ennedy.com
JDickey@BaileyK ennedy.com
AChampion@BaileyK ennedy.com

C. KEITH GREER, ESQ.

Cdl. Bar. No. 135537 (Pro Hac Vice)
GREER AND ASSOCIATES, A PC
16855 West Bernardo Dr. Suite 255
San Diego, California 92127
Telephone: 858.613.6677

Facsimile: 858.613.6680
keith.greer@greerlaw.biz

Attorneys for Defendants
LASVEGASDEVELOPMENT FUND LLC;
EB5 IMPACT CAPITAL REGIONAL CENTER
LLC; EBS IMPACT ADVISORS LLC; ROBERT
W. DZIUBLA; JON FLEMING; and

LINDA STANWOOQOD

DISTRICT COURT
CLARK COUNTY, NEVADA

FRONT SIGHT MANAGEMENT LLC, a
Nevada Limited Liability Company, Case No. A-18-781084-B
Dept. No. XVI

Plaintiff,

VS.

LASVEGASDEVELOPMENT FUND LLC,a | STIPULATION AND ORDER TO

Nevada Limited Liability Company; et a, REPLACE EXHIBIT “A” TO
DEFENDANT’SMOTION FOR LEAVE
Defendants. TO AMEND THE

COUNTERCOMPLAINT

AND ALL RELATED COUNTERCLAIMS.
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IT ISHEREBY STIPULATED AND AGREED, by and between the Parties, Plaintiff Front
Sight Management, LLC, by and through its attorney, John P. Aldrich of Aldrich Law Firm, Ltd. and
Defendants Las Vegas Development Fund, LLC, et a., through their attorneys, C. Keith Greer of
Greer & Associates, A.P.C. and Andrea M. Champion of Bailey<+sKennedy, as follows:

1 On April 3, 2020, Defendants filed a Motion for Leave to Amend the
Countercomplaint. Attached as Exhibit “A” to the Motion for Leave to Amend was a proposed
Answer and First Amended Counterclaim (the “Exhibit”).

2. Plaintiff has objected to certain information in the Exhibit being filed in the public
domain, contending that it should be treated as confidential information (and not publicly available).

3. Defendants disagree and contend that the proposed First Amended Counterclaim does
not violate the protective order that has been entered in this case or contain confidential or
proprietary information.

4, While the parties’ respective positions are unchanged, they have agreed that the
Exhibit should be removed from the public record and replaced with a redacted version (a copy of
which is attached hereto as Exhibit A) until they have a chanceto brief thisissue for the Court and
until the Court determines whether the Exhibit should remain redacted.

5. The parties further stipulate and agree that the Defendants will file amotion
addressing this issue and that Plaintiff will not oppose such a motion being heard on shortened time.
7
I
7
7
1
7
7
I
I
7
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6. No party waives, and all parties specifically reserve, any and all rights, defenses, and
legal arguments they may have with regard to the Motion for Leave to Amend and the proposed First
Amended Counterclaim.

ITISSO STIPULATED.

Dated this 16th day of April, 2020 Dated this 16th day of April, 2020
ALDRICH LAW FIRM,LTD BAILEY %KENNEDY

/s/_John P. Aldrich [s/_Andrea M. Champion

John P. Aldrich, Esqg. John R. Bailey, Esq.

7866 West Sahara Ave. Joshua M. Dickey, Esg.

Las Vegas, Nevada 89117 Andrea M. Champion, Esg.
Attorney for Plaintiff 8984 West Spanish Ridge Ave.

Las Vegas, Nevada 89148
Attorney for Defendants
ORDER
IT ISHEREBY ORDERED, pursuant to the above and foregoing stipul ation of the parties,

that the Court Clerk shall replace the unredacted version of Exhibit A to Defendant’s filed Motion
for Leave to Amend the Countercomplaint with the redacted version, which is attached to the parties
stipulation, and will ensure that the unredacted version of Exhibit A is no longer accessible in the
public domain.
I
7
7
I
7
7
I
7
7
1
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IT ISFURTHER ORDERED that the rights, defenses and legal arguments the parties may|
have regarding both the Motion for Leave to Amend the Countercomplaint and the proposed First

Amended Counterclaim attached thereto as Exhibit “A” are hereby reserved.

DATED this_17th  day of _April , 2020.

DISTRILT COURT JUDGE

Submitted by:
BAILEY «+KENNEDY

/sl Andrea M. Champion
JOHN R. BAILEY

JosHuA M. DICKEY
ANDREA M. CHAMPION

Attorneys for Defendants
LASVEGASDEVELOPMENT FUND LLC;
EB5 IMPACT CAPITAL REGIONAL CENTER
LLC; EB5 IMPACT ADVISORSLLC; ROBERT
W. DZIUBLA; JON FLEMING; and

LINDA STANWOOD
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C. Keith Greer, ESQ.
Admtted pro hac vice
keith.ereer{@ereerlaw.biz

GREER AND ASSOCIATES, A PC
17150 Via Del Campo, Suite 100

San Diego, CA 92127

Telephone: (338) 613-6677
Facsimile: (858) 613-6680

ANTHONY T. CASE, ESQ.
Nevada Bar No. 6589
lcase@@mfarmercase.com
KATHRYN HOLBERT, ESQ.
Nevada Bar No. 10084
kholbert@farmercase.com
FARMER CASE & FEDOR
2190 E. Pebble Rd., Suite #2065
Las Vegas, NV 89123
Telephone: (702) 579-3900
Facsimile: (702) 73%-3001

Attomeys for Defendants

EAS VEGAS DEVELOPMENT FUND LLC, EBS
IMPACT CAPITAL REGIONAL CENTER LLC,

EBS IMPACT ADVISORS LLC, ROBERT W. DZIUBLA,
JON FLEMING and LINDA STANWOOD

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

FRONT SIGHT MANAGEMENT LLC,a ) CASE NO.: A-18-781084-B

Nevada Limmited Liability Company, JDEPT NO.: 16
)
Plaintiff, } DEFENDANTS® ANSWER TO
) PLAINTIFE’S SECOND AMENDED
VS, ) COMPLAINT; AND FIRST AMENDED
} COUNTERCLAIM
EAS VEGAS DEVELOPMENT FUND ELC, )
et al., }
}
Defendants. )
%
LAS VEGAS DEVELOPMENT FUND LLC, )
a Nevada Limited Liability Company, 3
)
Counter Claimant, h]
)
Vs, )
)
FRONT SIGHT MANAGEMENT,LLC.,a )
Nevada Limited Liability Company; )
IGNATIUS PIAZZA, as an individual and in )

1
DEFENDANTS® ANSWER TO PLAINTIFF’S SECOND AMENDED COMPLAINT; AND
FIRST AMENDED COUNTERCLAIM
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his capacity as Trustee and/or beneficiary of
VNV DYNASTY TRUST land VNV
DYNASTY TRUST II; JENNIFER
PIAZZA, as an individual and in her capacity
as Trustce and/or beneficiary of VNV
DYNASTY TRUST Jand VNV DYNASTY
TRUST 1I; VNV DYNASTY TRUST |, an
irrevocable Nevada trust, VNV DYNASTY
TRUST 10, an irrevocable Nevada trust;
MORALES CONSTRUCTION, INC,, a
Nevada Corporation; ALL AMERICAN
CONCRETE & MASQONRY INC., a Nevada
Corporation; TOP RANK BUILDERS INC.,
a Nevada Corporation; EFRAIN RENE
MORALES-MORENO, an individual;
MICHAEL GENE MEACHER, an
individual; and ROES 1 through 10,
inclusive,

Counter Defendants.

Tt g gt gt "t e o e " e e e et e St o Nt ! vt i Mg’

COMES NOW Defendants, LAS VEGAS DEVELOPMENT FUND ELC, EB5S IMPACT

CAPITAL REGIONAL CENTER LLC, EB5 IMPACT ADVISORS LLC; ROBERT W.

DZIUBLA; JON FLEMING; and LINDA STANWOOD, ( collectively "Responding Parties™), by
and through their attorneys, KATHRYN HOLBERT, ESQ., of FARMER CASE & FEDOR, and

C. KEITH GREER, ESQ., of GREER & ASSOCIATES, A.P.C., and specifically admit, deny

and respond to the allegations of FRONT SIGHT MANAGEMENT, LLC.'s {"Plaintiff") Second

Amended Complaint as follows:

1. These responding Defendants lack sufficient information to admit or deny the
allegations in Paragraph 1 of Plaintiff's Second Amended Complaint and, therefore, deny the
same.

2. These responding Defendants admit the allegations in Paragraph 2 of Plaintiff's
Second Amended Complaint.

3. These responding Defendants admit the allegations in Paragraph 3 of Plaintiff's
Second Amended Complaint.

4 These responding Defendants admit the allegations in Paragraph 4 of Plaintiff's

Second Amended Complaint.

2
DEFENDANTS® ANSWER TO PLAINTIFF’S SECOND AMENDED COMFPLAINT; AND
FIRST AMENDED COUNTERCLAIM
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5. These responding Defendants admit the allegations in Patagraph 5 of Plaintiff's
Second Amended Complaint,

6. These responding Defendants admit the allegations in Paragraph 6 of Plaintiff's
Second Amended Complaint,

7. These responding Defendants deny that Linda Stanwood was an officer of EB5S
IMPACT CAPITAL RESOURCE CENTER L1.C and admit the remainder of the allegations in
Paragraph 7 of Plaintiff's Second Amended Complaint.

8. These responding Defendants lack sufficient information to admit or deny the
allegations in Paragraph & of Plaintiff's Second Amended Complaint and, therefore, deny the
same.

9 These responding Defendants lack sufficient information to admit or deny the
allegations in Paragraph 1 of Plaintiff's Second Amended Complaint and, therefore, deny the
same.

10.  These respending Defendants admit that Defendants Dziubla, Fleming and
Stanwood are or were officers of Defendants EB5IA, EBSIC and LVDF. However, these
responding Defendants deny the remainder of the allegations in Paragraph 10 of Plaintiff's
Second Amended Complaint.

GENERAL ALLEGATIONS

Inducement of Front Sight to Fund Defendants' EB-5 Raisc for the Development and
Construction of the Front Sight Resort Project in Detnmental Reliance on a Raise of $75 Million

1f.  These responding Defendants admit that Defendants and Plaintiff exchanged
email correspondence. However, these responding Defendants deny Plaintiff's the remainder of
the allegations in Paragraph 11 of Plaintiff's Second Amended Complaint.

12, These responding Defendants admit that Defendants and Plaintiff exchanged
correspondence. However, these responding Defendants deny the remainder of the allegations in
Paragraph 12 of Plaintiff's Second Amended Complaint.

13, These responding Defendants admit that Defendants and Plaintiff exchanged

correspondence.  However, these responding Defendants deny the remainder ¢f the allegations in

3
DEFENDANTS' ANSWER TCO PLAINTIFF’S SECOND AMENDED COMPLAINT; AND
FIRST AMENDED COUNTERCLAIM
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Paragraph 13 of Plaintiff's Sccond Amended Complaint.

14.  These responding Defendants admit that Defendants and Plaintiff exchanged
correspondence. However, these responding Defendants deny the remainder of the allegations in
Paragraph [4 of Plaintiff's Sccond Amended Complaint.

15.  These responding Defendants admit that Defendants and Plaintiff cxchanged
correspondence. However, these responding Defendants deny the remainder of the allegations in
Paragraph 15 of Plaintiff's Second Amended Complaint.

16.  These responding Defendants admit that Defendants and Plaintiff exchanged
correspondence. However, these responding Defendants deny the remainder of the allegations m
Paragraph 16 of Plaintiff's Second Amended Complaint.

17.  These responding Defendants admit that Defendants and Plaintiff exchanged
correspondence. However, those responding Defendants deny the remainder of the allcgations in
Paragraph 12 of Plaintiff's Second Amended Complaint.

18.  These responding Defendants deny the allegations in Paragraph 18 of Plaintiff's
Sccond Amended Complaint.

19.  These responding Defendants admit that Defendants and Plaintiff exchanged
correspondence. However, these responding Defendants deny the remainder of the allegations in
Paragraph 19 of Plaintiff's Second Amended Complaint.

20.  These responding Defendants admit that Defendants and Plainti{f exchanged
correspondence. However, these responding Defendants deny the remainder of the allegations in
Paragraph 20 of Plaintiff's Second Amended Complaint.

2]1.  These responding Defendants lack sufficient information to admit or deny the
allegations in Paragraph 21 of Plaintiff’s Second Amended Complaint and, thercfore, deny the
same.

22, These responding Defendants admit that Defendant, EB5 Impact Advisors LLC
and Plaintiff executed an engagement letter dated February 13, 2013. However, these
responding Defendants deny the remainder of the allegations in Paragraph 22 of i’laintiff‘s

Second Amended Complaint.

4
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FIRST AMENDED COUNTERCLAIM
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23. These responding Defendants admit that Defendant, EB5 Impact Advisors LLC
and Plaintiff executed an engagement letter dated February 13, 2013, However, these
responding Defendants deny the remainder of the allegations in Paragraph 23 of Plaintiff's
Second Amended Complaint.

24. These responding Defendants admit that Defendant, EB5 Impact Advisors LLC
and Plaintiff executed an engagement letter dated February 1, 2013. However, these responding
Defendants deny the remainder of the allegations in Paragraph 24 of PlaintilT's Sccond Amended
Complaint.

25. These responding Defendants admit that Defendant, EBS Impact Advisors LLC
and Plaintiff executed an engagement letter dated February 1, 2013, However, these responding
Defendants deny the remainder of the allegations in Paragraph 25 of Plaintiff's Second Amended
Complaint.

26. These responding Defendants admit that Defendants and Plaintiff exchanged
correspondence. However, these responding Defendants deny the remainder of the allegations in
Paragraph 26 of Plaintiff's Second Amended Complaint.

27. These responding Defendants admit that the Regional Center Application was
filed on or about April 14, 2014 and that the applhication was approved on or about July 27, 2015,
and deny the remaining allegations in Paragraph 27 of Plainliff's Second Amended Compiaint.

28.  These responding Defendants adrit that the application for EB5 Impact Capital
Regional Center, LLC was filed on April 15, 2014. Howcver, these responding Defendants deny
the remainder of the allegations in Paragraph 28 of Plaintiff's Second Amended Complaint.

29.  These responding Defendants admit that Defendants and Plaintiff exchanged
correspondence.  However, these responding Defendants deny the remainder of the allegations in
Paragraph 29 of Plamtiff’s Second Amended Complaint.

30.  These responding Defendants admit that the application for EBS Impact Capital
Regional Center, LLC was approved on July 27, 2015, However, these responding Defendants
deny the remainder of the allegations in Paragraph 30 of Plamntiff's Second Amended Complaint.

3i.  Thescrespending Defendants admit that Defendants and Plaintiff exchanged

=

DEFENDANTS* ANSWER TO PLAINTIFE'S SECOND AMENDED COMPLAINT; AND
FIRST AMENDED COUNTERCIARM
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correspondence. However, these responding Defendants deny the remainder of the allegations in
Paragraph 31 of Plaintiffs Second Amended Complaint.

32.  These responding Defendants admit that Defendants and Plaintiff exchanged
comespondence. However, these responding Defendants deny the remainder of the allegations in
Paragraph 32 of Plaintiff's Sccond Amended Complaint,

33. These responding Defendants admit to the existence of a website identified as
“ebSimpacteapital.com,” and deny the allegations in Paragraph 33 of Plaintiff’s Second Amended
Complaint.

34, These responding Defendants admit that Defendants and Plaintiff exchanged
correspondence. However, these responding Defendants deny the remainder of the allegations in
Paragraph 34 of Plaintiff's Second Amended Complaint.

35, These responding Defendants admit that Defendants and Plaintiff exchanged
correspondence.  However, these responding Defendants deny the remainder of the allegations in
Paragraph 35 of Plaintiff's Second Amended Complaint.

36.  These responding Defendants admit that Defendants and Plaintiff exchanged
correspondence.  However, these responding Defendants deny the remainder of the allegations in
Paragraph 36 of Plaintiff's Second Amended Cermnplaint.

37.  These responding Defendants admit that Defendants and Plaintiff exchanged
corrcspondence.  However, these responding Defendants deny the remainder of the allegations in
Paragraph 37 of Plaintiff's Second Amended Complaint.

38. These responding Defendants admit that Defendants and Plaintiff exchanged
correspondence. However, these responding Defendants deny the remainder of the allegations in
Paragraph 38 of Plaintiff's Second Amended Complaint.

39, These responding Defendants admit that Defendants and Plaintiff exchanged
correspondence. However, These responding Defendants deny the allegations in Paragraph 39 of
Plaintiff's Second Amended Complaint.

40. These responding Defendants admit that LVD Fund has loaned Front Sight

$6,375,000 and deny the rest of the allegations in Paragraph 40 of Plaintiff's Second Amended

&
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Comptlaint.

41,  These responding Defendants admit that Defendants and Plaintiff exchanged
correspondence. However, these responding Defendants deny the remainder of the allegations in
Paragraph 41 of Plaintiff's Second Amended Complaint.

42.  These responding Defendants admit that Defendants and Plaintiff exchanged
correspondence. However, these résponding Defendants deny the remainder of the allegations in
Paragraph 42 of Plaintiff's Second Amended Complaint.

43. - These responding Defendants deny the allegations in Paragraph 43 of Plaintiff's
Second Amended Complaint.

44.  These responding Defendants admit that Defendants and Plaintiff cxchanged
correspondence. However, these responding Defendants deny the allegations in Paragraph 44 of
Plaintiff's Second Amended Complaint.

45. These responding Defendants deny the allegations in Paragraph 45 of Plaintiff's
Second Amended Complaint.

46. These responding Defendants deny the allegations in Paragraph 46 of Plaintiff's
Second Amended Complaint.

47. These responding Defendants deny the allegations in Paragraph 47 of Plaintiff's
Second Amended Complaint.

48. These respending Defendants admit that Defendant LVD Fund loaned
$6,375,000 to Plaintiff and deny the remaining ailegations in Paragraph 48 of Plaintiff's Second
Amended Complamt.

49.  These responding Defendants admit that Defendant Las Vegas Development Fund
served a Notice of Default on July 31, 2018. However, these responding Defendants deny the
remainder of the allegations in Paragraph 49 of Plaintiff's Second Amended Complaint.

50. These responding Defendants deny the allegations in Paragraph 50 of Plaintiff's
Second Amended Complaint.

51. These responding Defendants deny the allegations in Paragraph 51 of Plaintiff's

Second Amended Complaint.
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52. These responding Defendants admit that Plamntiff responded to Defendant Las
Vegas Development Fund's July 31, 2018 Notice of Default. However, these responding
Defendants deny the remainder of the allegations in Paragraph 52 of Plaintift’s Second Amended
Complaint.

53.  These responding Defendants admit that Defendant Las Vegas Development Fund
served a second Notice of Default on August 24, 2018, However, these responding Defendants
deny the remainder of the allegations in Paragraph 53 of Plaintiff's Second Amended Complaint.

54. Thesc responding Defendants deny the allegations in Paragraph 54 of Plaintiff's
Second Amended Complaint.

55. These responding Defendants admit that Plaintiff responded to Defendant Las
Vegas Development Fund's Angust 24, 2018 Notice of Defaull. However, these responding
Defendants deny the remainder of the allegations in Paragraph 55 of Plaintiff's Second Amended
Complaint,

56.  These responding Defendants admit that Defendant Las Vegas Development Fund
served a third Notice of Default on August 28, 2018. However, these responding Defendants
deny the remainder of the allegations in Paragraph 53 of Plamntiff's Second Amended Complaint.

57.  These responding Defendanis admit that Defendants and Plaintff attempted to
resolve the issues regarding Plaintiff's Defaults regarding the Construction Loan Agreement.
However, these responding Defendants deny the remainder of the allegations in Paragraph 57 of
Plaintifi’s Second Amended Complaint.

58. These responding Defendants admit that Defendant Las Vegas Development
Fund recorded a Notice of Default on September 11, 2018. However, these responding
Defendants deny the remainder of the allegations in Paragraph 58 of Plaintiff's Second Amended
Complaint,

59. These responding Defendants admit that Defendants and Plaintiff exchanged
correspondence. However, these responding Defendants deny the allegations i Paragraph 59 of
Plaintiff's Second Amended Complaint.

60.  These responding Defendants deny the allegations in Paragraph 60 of Plaintiff's

8
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Second Amended Complaint,

6l. These responding Defendants admit that a Court order was entered regarding
Plamtiff’s Petition for Appointment of Receiver and for an Accounting. However, these
responding Defendants deny the remainder of the allegations in Paragraph 61 of Plaintiff's
Second Amended Complaint.

62.  These responding Defendants admit they have complied with the Court order
which was entered regarding Plaintiff's Petition for Appointment of Receiver and for an
Accounting. However, these responding Defendants deny the remainder of the allegations in
Paragraph 62 of Plaintiff's Second Amended Complaint.

63.  These responding Defendants deny the allegations in Paragraph 63 of Plaintiff's
Second Amended Complaint.

64.  These responding Defendants admit Plaintiff is entitled to a $36,000.00 offset.
However, these responding Defendants deny the remainder of the allegations in Paragraph 64 of
Plaintiff's Second Amended Complaint.

65.  These responding Defendants admit Defendant EBSIA has been dissolved.
However, these responding Defendants deny the remainder of the allegations in Paragraph 65 of
Plaintiff's Second Amended Complaint.

66.  These responding Defendants admit Defendant EBSIA has been dissolved.
However, these responding Defendants deny the remainder of the allegations in Paragraph 65 of
Plaintiff's Second Amended Complaint.

67.  These responding Defendants deny the allegations in Paragraph 67 of Plaintiff's
Second Amended Complaini.

68.  These responding Defendants deny the allegations in Paragraph 68 of Plaintiff's
Second Asmnended Complaint.

69.  These responding Defendants admit Plaintiff wired funds to the wrong accounts on
multiple occasions. However, these responding Defendants deny the remainder of the allegations
in Paragraph 69 of Plaintiff's Second Amended Complaint.

70.  These responding Defendants adimit Plaintiff wired funds to the wrong accounts on

g
DEFENDANTS® ANSWER TO PLAINTIFF’S SECOND AMENDED COMPLAINT; AND
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multipie occasions. However, these responding Defendants deny the remainder of the allegations
in Paragraph 70 of Plaintiff's Second Amended Complaint.

71.  These responding Defendants admit Plaintiff wired funds to the wrong accounts on
multiple occasions. However, these responding Defendants deny the remainder of the allegations
in Paragraph 71 of Plaintiff's Second Amended Complaint.

72.  These responding Defendants admit Plaintiff wired funds to the wrong accounts on
multiple occasions. However, these responding Defendants deny the remainder of the allegations
in Paragraph 72 of Plaintiff's Second Amended Complaint.

73. These responding Defendants deny the allegations in Paragrapk 73 of Plaintiff's
Second Amended Complaint.

FIRST CAUSE OF ACTION

(Fraud/Intentional Misrepresentation/Concealment Against All Defendants)
74.  These responding Defendants repeat and re-allege their responses to each of the

preceding and succeeding paragraphs as though fully set forth herein.

75. These responding Defendants deny the atlegations in Paragraph 75 of Plaintiff's
Second Amended Complaint.

76.  These responding Defendants deny the allegations in Paragraph 76 of Plaintiff's
Second Amended Complaint.

77.  These responding Defendants admit that Defendant Dziubla 1s married to
Defendant Stanwood and that correspondence was exchanged. However, these responding
Defendants deny the remainder of the aliegations in Paragraph 77 of Plaintiff's Second Amended
Compilaint.

78. These responding Defendants deny the allegations in paragraph 78 of Plaintiff's
Second Amended Complaint. |

79, These responding Defendants deny the allegations in Paragraph 79 of Plaintiff's-
Second Amended Complaint.

80.  These responding Defendants deny the allegations in Paragraph 80 of Plaintiff's
Second Amended Complaint.

&l1. These responding Defendants deny the allegations in Paragraph 81 of Plamntiff's

10
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Second Amended Complaint.

82. These responding Defendants deny the allegations in Paragraph 82 of Plaintifi's
Second Amended Complaint.

83. These responding Defendants deny the allegations in Paragraph 83 of Plaintiff's
Second Amended Complaint.

84. These responding Defendants deny the allegations in Paragraph 84 of PlaintifT's
Second Amended Complaint.

SECOND CAUSE OF ACTION
(Breach of Fiduciary Duty Against All Defendants)

85-89.  Plaintiff's Second Cause of Action has been dismissed as against all Defendants
pursuant to this Court's Order filed Aprif 9, 2019

THIRD CAUSE OF ACTION
(Conversion Against All Defendants)

50. These responding Defendants repeat and re-allege their responscs to cach of the
preceding and succeeding paragraphs as though fully set forth herem.

01.  These responding Defendants deny the allegations in Paragraph 91 of Plaintiff's
Second Amended Complaint.

92.  These responding Defendants deny the allegations in Paragraph 92 of Plaintiff's
Second Amended Complaint.

93.  These responding Defendants deny the allegations in Paragraph 93 of Plaintiff's
Second Amended Complaint.

94.  These responding Defendants deny the allegations in Paragraph 94 of Plaintiffs
Second Amended Complaint.

FOURTH CAUSE OF ACTION

(Civil Conspiracy Against All Defendants)
95. These responding Defendants repeat and re-allege their responses to each of the

preceding and succeeding paragraphs as though fully set forth heren.
96.  These responding Defendants deny the allegations in Paragraph 96 of Plaintiff's
Second Amended Complaint.

97,  These responding Defendants deny the allegations in Paragraph 97 of Plaintiff's
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Second Amended Complaint.
98,  These responding Defendants deny the allegations in Paragraph 98 of Plaintiff's
Sceond Amended Complaint.
09,  These responding Defendants deny the allegations in Paragraph 99 of Plaintiff's
Sccond Amended Complaint.
FIFTH CAUSE OF ACTION

(Breach of Contract Against All Defendants EBSIA and LVDF)
100,  These responding Defendants repeat and re-allege their responses to each of the

preceding and succeeding paragraphs as though fully set forth herein.

101, These responding Defendants admit the allegations in Paragraph 101 of Plaintiff's
Sceond Amended Complaint.

102.  These responding Defendants deny the allegations in Paragraph 102 of Plaintiff's
Second Amended Complaint.

103, These responding Defendants deny the allegations in Paragraph 103 of Plaintiff's
Second Amended Complaint.

104,  These responding Defendants deny the allegations in Paragraph 104 of Plaintiff's
Sccond Amended Complaint.

105. These responding Defendants deny the aliegations in Paragraph E05 of Plaintiff's
Sccond Amended Complaint.

106. These responding Defendants deny the allegations in Paragraph (06 of Plaintiff's
Second Amended Complaint.

- SIXTH CAUSE OF ACTION

(Contraciual Breach of Implied Covenant of Geod Faith and Fair Dealing Against the
Entity Defendants)

Plaintiff's Sixth Cause of Action has been dismissed as against Defendant EBSIC pursuant to
this Court's Order filed April 9, 2019,

107.  These responding Defendants repeat and re-allege their responses to each of the
preceding and succeeding paragraphs as though fully set forth herein.
108.  Thesc responding Defendants admit the allegations in Paragraph 108 of Plaintiff's

Second Amended Complaint.
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109.  These responding Defendants admit the allegations in Paragraph 109 of Plaintiff's
Second Amended Complaint.
110.  These responding Defendants admit the allegations in Paragraph 110 of Plaintiff's
Second Amended Complaint.
111.  These responding Defendants deny the allegations i Paragraph 111 of Plamt{{'s
Second Amended Complaint.
112, These responding Defendants deny the allegations in Paragraph 112 of Plaintiff's
Second Aménded Complaint.
113.  These responding Defendants deny the allegations in Paragraph 113 of Plaintiff's
Sccond Amended Complaint.
SEVENTH CAUSE OF ACTION
(Tortious Breach of Implied Covenant of Good Faith and Fair Dealing Against the Entity

Defendants)
114-121.  Plaintiff's Seventh Cause of Action has been dismissed as against the Entity

Defendantis pursuant to this Court's Order filed Aprit 9, 2019.

EIGHTH CAUSE OF ACTION
(Intentional Interference with Prospective Economic Advantage Against the Entity
Defendants and Defendant Dziubla}

Plaintiff's Eighth Cause of Action has been dismissed as against the Entity Defendants EBSIC
and EB5IA pursuant to this Court's Order filed April 9, 2019. Therefore Defendants Dzubla and
LVD Fund respend as follows:

122.  These responding Defendants repeat and re-allege their respenses fo each of the
preceding and succeeding paragraphs as though fully set forth herein.

123, These responding Defendants lack sufficient information to admit or deny the
allegations in Paragraph 123 of Plaintiff’s Second Amended Complaint and, thereflore, deny the
same.

124, These responding Defendants deny the allegations in Paragraph 124 of Plaintif’s
Second Amended Complaint.

125.  These responding Defendants deny the allegations in Paragraph 125 of Plaintiff's
Second Amended Complaint.

126. These responding Defendants deny the allegations in Paragraph 126 of Plaintiff's
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Second Amended Complaint.

127. These responding Defendants deny the allegations in Paragraph 127 of Plaintiff's
Second Amended Complaint,

128. These responding Defendants deny the allegations in Paragraph 128 of Plaintiff's
Second Amended Complaint.

NINTH CAUSE OF ACTION
{Unjust Enrichment Against all Defendants)

128-135.  Plaintiff's Ninth Cause of Action has been dismissed as against all

Defendants pursuant to this Court's Order filed April 9, 2019,

TENTH CAUSE OF ACTION
(Negligent Misrepresentation Against all Defendants)

Plaintiff's Tenth Cause of Action has been dismissed as against Defendants Stanwood, Fleming,
EB5IC and LVDF pursuant 1o this Court's Order filed April 9, 2019, Therefore Defendants
EBSTA and Dziubla respond as follows:

136. These responding Defendants repeat and re-allege their responses to each of the
preceding and succeeding paragraphs as though fully set forth herein.

137. These responding Defendants admit the allegations in Paragraph 137 of Plaintiff's
Second Amended Complaint.

138. These responding Defendants deny the allegations in Paragraph 138 of Plaintiff's
Second Amended Complaint.

139. These responding Defendants deny the allegations in Paragraph 139 of Plaintiff's
Second Amended Complaint.

140. These responding Defendants deny the allegations in Paragraph 140 of Plaintiff's
Sccond Amended Complaint.

141. These responding Defendants deny the allegations in Paragraph 141 of Plaintiff's
Second Amended Complaint.

142. These respondimg Defendants deny the allegations in Paragraph 142 of Plamntiff’s
Second Amended Complaint.

143. These responding Delendants deny the allepations in Paragraph 143 of Plainaff's
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Second Amended Complaint.

i44. These responding Defendants deny the allegations in Paragraph 144 of Plaintiff's
Sccond Amended Complaint.

145, These responding Defendants deny the allegations in Paragraph 145 of Plaintifl's
Second Amended Complaint.

ELEVENTH CAUSE OF ACTION
(Negligence Against all Defendants)

146-150.  Plaintiff's Eleventh's Cause of Action has been dismissed as against all
Defendants pursuant to this Court's Order filed April 9, 2019.

TWELFTH CAUSE OF ACTION
(Alter Ego Against all Defendants)

151-160.  Plaintiff's Twelfth Causec of Action has been dismissed as against all
Defendants pursuant to this Court's Order filed April 9, 26019,

These responding Defendants, LAS VEGAS DEVELOPMENT FUND LLC, EB5
IMPACT CAPITAL REGIONAL CENTER LLC, EBS IMPACT ADVISORS LLC, a dissolved
Nevada Limited Liability Company; ROBERT W. DZIUBLA, JON FLEMING; LINDA
STANWOOD. by and through their attomeys, KATHRYN HOLBERT, ESQ., of the law firm
FARMER CASE & FEDOR, and C. KEITH GREER of the law offices of GREER &
ASSOCIATES, A P.C. having fully and specifically responded to each and every allegation set
forth in Plaintiff's Second Amended Complaint, now asscrt the following:

AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE
Plaintiff's Amended Complaint fails to state a claim for which relief can be granted as

against these responding Defendants.
SECOND AFFIRMATIVE PEFENSE
These responding Defendants generally deny all liability and all allegations of negligence
or wrongdoing.
THIRD AFFIRMATIVE DEFENSE

Any allegations or factual matters asserted by Plaintiff that are not specifically admitted
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are hereby denied.
FOURTH AFFIRMATIVE DEFENSE
The claims referrcd to in Plaintiff's Amended Complaint, and the resulting damage, if
any, to Plaintiff, was proximately caused or contributed to by Plaintiff's own negligence, and as
such, Plaintiff’s negligence was greater than the negligence, if any, of these responding
Defendants and, therefore Plaintiff's recovery should be barred- or diminished.
FIFTH AFFIRMATIVE DEFENSE
If Plaintiff has been damaged as alleged, then said damages are the sole, direct and
proximate result of actions and/or inactions of other named parties and/or third partics not
presently named herein over which these responding Defendants had no control.
SIXTH AFFIRMATIVE DEFENSE
These responding Pefendants reserve the right to assert any and all defenses raised by any
other party to this action.
SEVENTH AFFIRMATIVE DEFENSE
These responding Defendants reserve the right to amend their Answer and/or assert
additional affirmative defenses based upon discovery as well as an investigation of the facts aﬁd
circumsiances concerning the alteged incident that is the subject of Plaintiff's Amended
Complaint.
EIGHTH AFFIRMATIVE DEFENSE
As a separate and distinct affirmative defense, thesc responding Defendants allege that 1o
the extent that Plaintiff's Amended Complaint alleges violations of law, those alleged violations
of law are the result of the conduct or omissions of persons or entities other than these
responding Defendants.
NINTH AFFIRMATIVE DEFENSE
Plaintiff is barred from asserting any claims against these responding Defendants because
the alleged damages wcre the result of the intervening and/or superseding conduct of others.
TENTH AFFIRMATIVE DEFENSE

Plaintiff's claims are barred by the doctrine of laches and/or the statute of limitation.
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ELEVENTH AFFIRMATIVE DEFENSE
These responding Defendants reserve the right to seek contribution and indemnity in the
event that these responding Defendants deem it appropriate to do so.
"
TWELFTH AFFIRMATIVE DEFENSE
As a separate and distinct affirmative defense, these responding Defendants allege that
before the commencement of this action, these responding Defendants performed, satisfied, and
discharged all duties and obligations they may have owed 1o Plaintiff.
THIRTEENTII AFFIRMATIVE DEFENSE
Plaintiff's claims arc barred by the doctrine of unclean hands.
FOURTEENTH AFFIRMATIVE DEFENSE
Plaintiff's claims are baired because Plaintiff was the first partyto breach the contract
and cannot maintain an action against the Defendants for a subsequent failure to perform.
FIFTEENTH AFFIRMATIVE DEFENSE
Plaintiff's claims arc barred because the alleged tortious act by Defendants was justified
and/or pnivileged,
SIXTEENTIH AFFIRMATIVE DEFENSE
Plaintiff’s ciaims arc barred becausc all allcged injuries and damages, if any, were caused
by the acts or omissions of Plamnff,
SEVENTEENTH AFFIRMATIVE DEFENSE
Plaintiff's claims arc barred because Defendants complied with applicable statutes and
with the requirements and regulations of the Stale of Nevada.

FIRST AMENDED COUNTER CLAIM

1. This First Amended Counierclaim claim stems trom Front Sight’s
misappropriation and diversion of coustruction loan proceeds for the personal benefit of its
principal, Ignativs Piazza, his wife Jennifer Piazza, and beneficiaries of the VNV Trust

Defendants, and Front Sight’s breach of multiple material provisions of the Construction Loan
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Agreement (the “CLA™), including its failure fo meet the construction schedule, material
changes io the Project scope, failure to provide government approved construction plans, failure
to obtain senior debt, failure to meet its reporting obligations to Lender under the CLA and EB-5
regulations, refusing to give Lender access fo its books and records, refusal to allow a site
inspection and answer questions by Lender’s representatives, failure to pay default interest,
further encumbering the Property by selling securities, and failure to pay Lender’s legal fees
relating to enforcing Borrower to comply with the terms of the CLA. Moreover, Borrower’s
recent actions of delaying construction, refusing to grant Lender’s representatives access to the
property and concecaling its books and records, raise serious questions regarding Front Sight’s
continued soivency (which 1s a required loan covenant) and thus, its ability to complete the
Project.

2. This First Amended Counter Claim is further based upon Counter Defendants
entering into a comprehensive scheme to defraud LVD Fund by falsely representing that Counter
Defendant Front Sight had entered into a legitimate and bonafide $36,000,000 “Loan Agrcemoent
- Construction Line of Credit” with Counter Defendant Morales Construction, nc. (“Morales
Construction”), that would have provided sufficient capital to make substantial progress toward
completing the project. In reality, the “Loan Agreement” was a complete scam becausc all of the
Counter Defendants knew Morales was not capabie of fulfilling its obligation to extend tens of
millions of dollars in credit, and none of the Counter Defendants ever intended to perform under
the Loan Agreement.

I. PARTIES
3. Counter Claimant LAS VEGAS DEVELOPMENT FUND LLC (hereafier “LVD

Fund” or “Lender’™) is a Nevada limited liability company with a principal place of business

' “CLA” refers to the Construction Loan Agreement dated October 6, 2016, between Front
Sight Managemeni LLC (“Borrower™) and Las Vegas Development Fund LLC (“Lender™}. (See
Dziubla Decl., Ex. 3).
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located in Nevada and has an interest and right in a the Property through a certain Deed of Trust’
thal was by and between Front Sight and LVD FUND.

4, FRONT SIGHT MANAGEMENT LLC (hereinafter as “Front Sight™ or
“Borrower™) is a Nevada limited liability company with a principal place of business located in
Clark County, Nevada.

5. Counter Claimant is informed and belicve, and on that basis alleges, Counter
Defendant VNV DYNASTY TRUST 1 is a Nevada statutory trust, Nevada business, family trust,
or other irrevocable trust that functions as an entity and that may claim title and ownership
mterest in the Property, Counter Claimant is informed and believe, and on that basis alleges,
Counter Defendant VNV DYNASTY TRUST [ was organized and exists under the laws of
Nevada and Counter Defendants IGNATIUS PIAZZA and JENNIFER PIAZZA arc trustees
and/or beneficiarics of the VNV DYNASTY TRUST L

6. Counter Claimant is informed and believe, and on that basis alleges, Counter
Defendant VNV DYNASTY TRUST 1T is a Nevada statutory trust, Nevada busincss, family
trust, o1 other irrevocable trust that Tunctions as an entity and that may claim title and ownership
interest in the Property. Counter Claimant is informed and believe, and on that basis alleges,
Counter Defendant VNV DYNASTY TRUST 1T was organized and exists under the Jaws of
Nevada and Counter Defendants IGNATIUS PIAZZA and JENNIFER PIAZZA are trusiees
and/or beneficiaries of the VNV DYNASTY TRUST II. (Hereinafter VNV DYNASTY TRUST 1
and VNV DYNASTY TRUST 1 are collectively referred to as the “VNV Trust Defendants” or
“Trust Defendants™)

7. Counter Claimant is informed and belicve, and on that basis alleges, that Counter

Defendant IGNATIUS AL PIAZZA 1, ("Piazza™), is an individual who s, and at all times

2“Deed of Trust” refers to the “Construction Deed of Trust, Sceurity Agreement, Assignment
of I eases and Rents, and Fixture Filing,” recorded in the official records of Nye County, Nevada,
as “DOC #860867" on October 13, 2016, a copy of which is attached as Exhibit 1, filed herewith,
as amended by the “First Amendment to Construction Deed of Trust, Security Agrecment and
Fixture Filing,” recorded in the official records of Nye County, Nevada, as “DOC #886510" on
January 12, 2018, a copy of which is provided as Exhibit 2.
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relevant hereto was, a resident of Sonoma County, California. Piazza is the managing member, or
otherwise in control under another title, of Counter Defendant Front Sight Management, LLC
and Trustee and/or beneficiary of VNV Trust Defendants.

8. Counter Claimant is informed and believe, and on that basis alleges, that
DEFENDANT JENNIFER PIAZZA, is an individual who is, and at all times relevant hereto was,
a resident of Sonoma County, California and 1s Trustee and/or beneficiary of VNV Trust
Defendants.

0. Counter Defendant MORALES CONSTRUCTION, INC. (“MORALES
CONSTRUCTION™} is a Nevada Corporation and licensed contractor with its principal place of
business in Pahrump, Nevada.

10. Counter Defendant ALL AMERTCAN CONCRETE & MASONRY INC. (“*ALL
AMERICAN CONCRETE”) is a Nevada Corporation and licenscd contractor with its principal
place of business in Pahrump, Nevada.

11.  Counter Defendant TOP RANK BUILDERS INC. (“TOP RANK BUILDERS™) is
a Nevada Corporation and licensed contractor with its principal place of business in Pahramp,
NevédaA

12. Counter Claimant is informed and believes, and on such basis alleges, that
Counter Defendant EFRAIN RENE MORALES-MORENO (“MORALES”) is, and at all times
relevant was, a resident of Nye County, Nevada, and the principal and chief executive officer of
MORALES CONSTRUCTION, ALL AMERICAN AND TO RANK.

13 Counter Claimant is mformed ard believes, and on such basis alleges, that
Counter Defendant MICHAEL GENE MEACIIER (“MEACHER”) is, and at all times relevant
was, a resident of Nye County, Nevada, and the Vice President and Chicf Operating Office of
Counter Defendant FRONT SIGHT.

14 Upon information and belief, each of the Counter Defendants sued herein as ROE
Counter Defendants 1 through 10, inclusive, are beneficiaries or trustees of the Trust Defendants
and claim an interest in the Property or are responsible in some manner for the events and

happenings herein that Counter Claimant seeks to enjoin; that when the true names and capacities

20
DEFENDANTS® ANSWER TO PLAINTIFF'S SECOND AMENDED COMPLAINT; AND
FIRST AMENDED COUNTERCLAIM

3720




.

~1 & Lh

10
11
12

14
15
16
17
18
19
20
2]
22
23
24
25
26
27
28

of such defendants become known, Counter Claimant will ask leave of this Court to amend this
counterclaim to insert the true names, identities and capacities together with proper charges and
allegations.

15. Counter Claimant is informed and belicve, and on that basis alleges that Counter
Defendants Front Sight and the VNV Trust Defendants are influenced and governed by Counter
Defendant Ignatins Piazza, and they are so intertwined with one another as to be factually and
legally indistinguishable. As such, the adherence to an LLC, corporate or trusi fiction of separate
entities would, under the circumstances, sanction fraud and promote injustice.

16 As a result of Front Sight being the alter ego of Counter Dcfcndanl lgnatius
Piavza, lgnatius Piazza is personally liable for the liabilities of Front Sighi regarding
the allegations set forth in this Counterclaim.

II. GENERAL ALLEGATIONS

17 The CLA was made to fund construction of the Front Sight Resort & Vacation
Club ("FS Resort™) and an expansion of the facilitics and infrastructurc of the Front Sight
Fircarms Training Institute (the "Training Facilities") located on a 550-acre site in Pahrump,
Nevada (the “Project”). The CLA dated October 6, 2016 (Exhibit 3) is the operative agreement
for purposcs of determining Front Sight’s obligations as the “Borrower,” and the remedics
avatiable to LVD Fund as the “Lender.”

18 The “Project” is described as construction of the Front Sight Resort & Vacation
Chub ("FSRVC") and an expansion of the facilities and infrastructure of the Front Sight Firearms
Training Institute ("FSFTT") (the "Facilities") located in a 550 acre site in Pahrump, Nevada. The
Facilitics will include 102 timeshare residential units, up to 150 uxury timeshare RV pads, an
85,000 square foot restaurant, retail, classroom, and office building (io be known as the Patriot
Pavilion) and related infrastructure and amenities, all of which will be located at Onc Front Sight
Road, Pahrump, Nevada 8904 1.

19 All of the loan funds came from foreign citizens participating in the Federal
Immigrant Investor Program, known as “EB-5." The EB-5 Immigrant Investor Program, which is

administered by the United States Citizenship and Immigration Services ("USCIS"), provides
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certain immigrant investors, who can demenstrate that their investments are creating jobs in this
countiry, with a potential avenue to lawful permanent residency in the United States, The program
sets aside EB-5 visas for participants who invest in commercial enterprises approved by USCIS,
frequently administered by entities called "regional centers." Each investor 15 required 1o mvest a
minimum of $500,000 and, through the EB-5 Immigrant Investor Program, are anticipated to
receive permanent foreign resident status within the United States assuming compliance with the
EB-5 program requirements and creation of 10 US jobs per alnveswr. Material departures from
the U.S. Citizenship and Immigration Service (“USCIS™)} approved plans for the Project,
including delays in construction, and diversion of funds from the Project to general corporale or
personal uses, are all signi:ﬁcal1t breaches of the CLA and potentially jeopardize the immigration
status of the EB-5 Investors.

20. According to the US Citizenship and ITmmigration Services, the Iommugrant Investor
Program, also known as "EB-5," was created to stimulate the 1.5, economy through job creation
and capital investment from immigrant investors by creating a new commercial enterprsc or
investing in a troubled business. In this case, the immigrant investors are atlempting to gain
lawful permanent residence for themselves and their families by participating in a Regional Center
Pilot Program, which requires them to make a capital investment of $500,000, since this region is
deemed to be a Targeted Employment Area ("TEA"), i.e., "a rural ar¢a or an area that has
experienced high unemployment of at least 150 percent of the national average.” The new
commercial enterprise must create or preserve 10 full-time jobs for qualifying U.S. workers within
two years (or under certain circumstances, within a reasonable time after the two year period) of
the immigrant Investor's admission to the United States as a Conditional Permanent Resident
{CPR)."

21, The CLA, as well as the USCIS approved busincss plan and Confidential Offering
Memorandum that comply with both EB-5 legisiation and U.S. securities laws and regulations,
specifically require that loan proceeds and disbursements be applied toward construction of the
Project and the creation of jobs. The CLA also inchudes a contractually agreed upon construction

schedule and construction budget that were specifically approved by the USCIS and must be
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substantially complied with in order to meet the immigrant mvestors” obligations under the EB-5
Program.

22, Section 6.3 of the CLA (Exhibit 3) and Section 7.2(d) of the Deed of Trust
(Exhibit 1) specifically authorize Lender 10 take over and complete construction of the Project in
accordance with the USCIS approved plans and construction schedule in the event of certain
defaults which place timely completion of the project in jeopardy.

23, Pursuant to the terms of §6.1 of the CLA, each of the following, without lirnitation,
constitites an Event of Default under the CLA:

“(a) Borrower shall default in any payment of principal or interest . . .

LI -3

(c} Borrower shall defautt in the performance or observance of any
agreement, covenant or condition required to be performed or
observed by Borrower under the terms of this Agreement, or any
other Loan Document, other than a default described elsewhers in
this Section . . .

LA

(1) A default occurs in the performance of Borrower's obligations in
any of Section 5.6, 5.7, 5.8, 5.10, 5.13, 5.16, 5.18, 5.19, 5.22, 5.23
or 5.24, hereof,

# ¥ ok
(m) Any failure by Borrower te timely deliver the EB-5

infoermation, which failure contimues more than 5 days following
notice of such failure from Lender.”

24, In the event of detault, Lender can, inter alia: suspend the obligation to make
further advances of funds (CLA §6.2(b)); foreclose on the Deed of Trust (CLA §6.2(e}}; and “take
over and complete such construction in accordance with the Plans, with such changes therein
as Lender may, in ity discretion, deem appropriate, aill at the risk, cost and expense of

Borrower.” (CLA §6.3). [emphasis added]
BORROWER’S BREACHES AND DEFAULT UNDER THE CLA

A, Breach Number 1: Improper Use of Loan Proceeds - CLA § 1.7(e)

25 R
.
 ——
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26.  Counter Claimants are informed and believe and thereon allege that more than
$3,000,000 of EB-5 loan proceeds have been diverled to fund matters that are not related to
completion of the approved EB-5 plan, such as payment of Front Sight’s general overhead
expenses, thereby severely prejudicing the EB-5 investors.

27.  Counter Claimants are informed and believe and thereon allege that during the past
two years, while Front Sight has been using EB-5 (CLA) loan proceeds to pay its general
overhead operating costs, pay off a pre-existing loan for which Ignatius Piazza and Jenmfer Piazza
are personal guarantors, and disburse multi-million shareholder distnbutions to Counter
Defendants Ignatius Piazza, Jennifer Piazza, and the VNV Trust Defendants.

B. Breach Number 2: Failure to Provide Government Approved Plans-CLA §3.2(b)

28.  Section 3.2 (b)(I) of the CLA requires that prier to the Commcencement Date Front
Sight provide LVD Fund with “Plans, in the form previously submitted to Lender, as finally
approved for consiruction by the Project Architect and the applicable Governmental Authority.”
(Exhibit 3, pg. 20}. The “Commencement Datc” for the Project is defined in the First Amendment
to Loan Agrcement effective July 1, 2017 as “October 6, 2016.” (Exhibit 4}, This is to mnclude “a
schedule listing all Contractors, and primary contracts relating to the Project having a contracts
sum in excess of $250,000 for any such Contractor, and construction contracls, subcontracts and
schedules relating to the Project. (Jd. CLA $3.2¢b)(ii)). In a letter dated August 28, 2018, Robert
Drziubla, on behalf of EVD Fund, gave notice to Front Sight that it was in default for failure to
provide construction plans and the related lists of contractors, licenses, agreements and permits
relating 1o the construction as required under §§3.2(b)}(I} and (ii} of the CLA. Front Sight remains
in default under these provisions of the CLA..

C. Breach Number 3: Failure to Timely Complete Construction - CLA § 5.1
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29,  Pursuant to Scetion 5.1 of the CLA, Front Sight was required to complete
construction by the “Completion Date™ which is defined as “the date that is no later than thirty-six
(36) months from the Commencement Date.”(Exhibit 3 pg. 3). Pursuant to the First Amendment
to the Loan Agreement, the “Commencement Date™ 15 defined as “October 4, 2016." (Exhibit 4,
§1). Therefore, construction of the project should have been completed on or before October 4,
2019,

30. As of January 2020, there are no government approved plans for the Project,
construction has not even started on any of the planned vertical structures and construction
appears to be at a virfual standsill.

31. This is a material event of Default, and it is particularly prejudicial to the EB-5
investors who risk losing their IB-5 benefits if the project is not completed in accordance with the
schedule approved by the USCIS.

D. Breach Number 4: Material Change of Costs, Scope or Timing of Work - CLA § 5.2

32. Section 5.2 of the CLA states in pertinent part:

“Borrower shall deliver to Iender revised, estimated costs of the
Project, showing changes in or variations from the original
Estimated Construction Cost Statement, as soon as such changes are
known to Borrower. Borrower shall deliver to Lender a revised
consiruction schedule, if and when any target date set forth therein
has been delayed by iwenty (20) consecutive days or more, or when
the aggregate of all such delays equals thirty (30) days or more.
Borrower shall not make or consent to any change or modification
in such Plans, confracts or subcontracts, and no work shall be
performed with respoct to any such change or modification, without
the prior written consent of Lender, if (I} such change or
maodification would in any material way alter the design or strocture
of the Project or change the rentable area thereof in any way, or
increasc or decrease the Project cost by $250,000 or more (after
taking into account cost savings and any insurance proceeds of
Borrower received by Lender) for any single change or
medification, or (ii) the aggregate amount of all changes and
modifications exceeds $500,000 (after taking into account cost
savings and any insurance proceeds of Borrower received by
Lender), Borrower shall promptly furmish Lender with a copy of all
changes or modifications in the Plans, contracts or subcontracts for
the Project prior to any Advance used to fund such change or
modification whether or not Lender's consent to such change or
modification is required hereby.”

tad
-

Front Sight has made multiple matenal changes to the plans and schedule without
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obtaining written consent from I.VD Fund, including, infer alia, reducing the size of the “Patriot
Pavilion™ from 85,000 square feet, as represented to USCIS, to approximately 25,000 - 30,000
square feet, while also modifying plans to climinate foundations. Counter Claimants are informed
and belicve and thereon allege that this change by Front Sight is a roaterial change in the
copstruction plans, in breach of the CLA.
E. Breach Number 5: Refusal to Comply Regarding Senjor Debt - CLA § 5.27

34.  Under the CLA, Front Sight was required to obtain Senior Debt from a traditional
construction lender, originally by March 31, 2016 {Exhibit 3 at pg. 11 “Scruor Debi” defined),
then was given an extension to December 31, 2017 (Exhibit 4 at §4), and then was given and
extension to June 30, 2018 (Exhibit 5 at 1), To date, Front Sight has not secured a Senior Debt
that meets the requirements of the CLA.
F. Breach Number 6: Failure to Provide Monthly Project Costs - CLA § 3.2(a)

35.  Front Sight has not delivered the required Monthly Evidence of Project Costs.
“From and after the datc of the first Advance of the Loan, Bormower shall deliver to Lender on a
monthly basis evidence of the Project costs funded during the preceding month,” (CLA § 3.2(a)).
Counter Defendant Front Sight has not deliverced a single monthly Project cost report.
G. Breach Number 7: Failure to Notify of Event of Defaunlt - CLA § 5.10

36.  Section 5.10(d) of the CLA requires the Borrower to notify Lender of the
occurrence of an Event of Defanlt, “Within five (5) Business Days after the occurrence of any
cvent actually known to Borrower which constifutes a Default or an Event of Default, notice of
such occurrence, together with a detailed statement of the steps being taken to cure such
event, and the estimated date, 1f known, on which such action will be taken.” Front Sight has
{ailed to notify LVD Fund of either (1) the existence of certain events of defanlt or (2) a detailed
statement of the steps being taken to cure the event of default.
H. Breach Number 8: Refusal to Allow Inspection of Records - CLA § 5.4

37.  Section 5.4 of the CLA provides:

Keeping of Records. Borrower shall sel up and maintain accurate

and complete baoks, accounts and records pertaining to the Project.
Borrower will permit representatives of Lender to have reasonable
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access fo and to inspect and copy such books. records and contracts
of Borrower and to inspect the Project and to discuss Borrower's
affairs, finances and accounts with any of its principal officers, all at
such times and as often as may rcasonably be requested by Lender.

38.  LVD Fund made a demand to Tnspect the Books and Records by Notice of Default
and Letter dated July 30, 2018,

39.  Front Sight expheitly refused to comply with this obligation under the CLA, as
stated in the letter from: Ignatius Piazza dated August 20, 2018. It states “Borrower is not in
breach; thus, there will be no inspections. In the Notice; you have included a "Notice of
Ingpections™ which alteges that "[P]ursvant to articles 3.3 and 5.4 of the CLA, we hereby serve
you notice that we and our representatives will inspect the Project and your books and records on
Monday, August 27." As sct forth above and below hercin, we contend that Borrower 1s not in
breach or default of any of its obligations under the Loan Agreement; thus, Borrower will not
authorize any inspections whatsoever by Lender or its representatives of the Project or its
bools and records on the proposed date of August 27 [2018], or at any other time.”

40.  The right of inspection with advance notice pursuant to §3.3 and §5.4 of the CLA
is not contingent on whether there is an Event of Default. Front Sight’s refusal to permit the
inspection constitutes a separate Event of Default acknowledged in writing by Front Sight.

1. Breach Number 9: Refusal to Allow Inspection of the Project - CLA § 3.3

41. Section 3.3 of the CLA provides:

Inspections: Lender and its representatives shall have access to the
Project at all reasonable times and shall have the right to enter the
Project to conduct such inspections thercof as they shall deem
neecssary or desirable for the protection of Lender’s interests;
provided, however, that for so long as no Event of Defauit shall
have occurred and be continuing, Lender shall provide to borrower
prior to the notice of not less than seventy-two (72) hours of any
such inspections and such inspection shall be subject to the rights of

club members (i.c., owners of timeshare interests) and any tcnants
under any applicable leases.”

42, Ag discussed in the section above, on July 30, 2018, LVD Fund made a demand to
Front Sight for permission to inspect the Project, with more than 72 hours notice, even though
Events of Defzult negated the need for advanced notice. In response, Front Sight explicitly refused

to comply with this obligation under the CLA, stating: “Borrower will not authorize any
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inspections whatsoever by Lender or its representatives of the Project or its books and
records on the proposed date of August 27 [2018], or at any other time,”

43.  This is a material breach of the CLA justifying court intervention because the right
of inspection is necessary for Lender to determine, inter afia, appropmiatc use of loan proceeds,
construction progress, and possible impairment of security, which is necessary for Lender to
proetect its interests.

J. Breach Number 10: Failure to Provide EB-5 Infermation - CLA § 1.7(f)

44.  In order to verify continuing eligibility for participation in the EB-5 Investor
Program with the USCIS, Front Sight was required to submit certain EB-5 information on a
continuing basis as a condition of the loan. “Borrower shall submnt Lo Lender the EB-5
Information. Failure of Borrower to use the proceeds of the Loan in accordance with the terms and
conditions of this Agreement or to provide the EB-5 Information shall be a default pursuant to
Section 6.1, (Exhibit 3). This obligation was further specified in the First Amendment to the
CLA requiring “Borrower [to] provide Lender with copies of major contracts, bank statements,
receipts, mvoices and cancelled checks or credit card statements or other proof of payment
teasonably acceplable to Lender (hat document that Borrower has invested in the Project at least
the amount of money as has been disbursed by Lender to Borrower on or before the First
Amendment Effective Date;” { Exhbit 4).

45.  Front Sight failed to provide the required EB-5 Information. It is necessary to give
Lender access to the information nceded in order to meet its obligations to its EB-5 investors so
the investors don’t lose their investment and their path to citizenship.

K.  Breach Number 12: Transferring Assets to Related Parties - CLA § 5.18

46.  Section 5.18 of the CLA provides that: “Borrower shall not directly or indirectly,
prior to completion of all of the improvements or the Completion Date, (a) make any distribution
of money or property to any Related Party, or make or advance to any Related Party, or (b) make
any loan or advance to any Related Party, or . . . (d) pay any fees or other compensation . .. to
itself or to any Related Party, if any such payment in (a) through (d), inclusive, might adversely

affect Borrower’s ability to repay the loan in accordance with 1is terms . . .~
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47.

48. Counter Claimant L.VD Fund 1s informed and believes that Ignatius Piazza has
transferred additional funds from Front Sight to himself, his wife Jennifer Piazza (either directly
or indircetly) and the VNV Trust Defendants in violation of §5.18, which have yet ta be disclosed.

49, Counter Claimants are informed and believe and thereon allege that Counler
Defendants Ignatius Piazza and Jennifer Piazza both individually, as Trustees of the VNV Trust
Defendants, and/or as beneficianies of the VNV Trust Defendants knew about the source of the
transferred lunds, and that transfernng such funds violated the CLA, and with such knowledge
cndorsed and aided in the removal of funds from Front Sight, and dircctly bencfitted from the
funds through the VNV Trust Defendants and by reduction in debts that Ignatius Piazzz and
Jenmifer Piazza had personally guaranteed.

50. Counter-Detendant’s have now diverted out of Front Sight, for their personal
benefit, enough capiial to have completed the Froni Sight Resort Project well within the time
constraints approved by the USCIS for the EB-5 Project. By diverting profits generated by Front
Sight’s operations to themselves, their trusts, and using EB-5 investor funds to pay Front Sight’s
operating expenses and pre-existing toans, Counter Defendants Ignatins Piazza and Jennifer
Piazza misappropriated loan proceeds and cndangered Front Sight’s solvency.

L. Breach Number 11: Non Payment of Defanit Interest - CLLA § 1.2

51. Section 1.2 of the CLA provides that if there is an Event of Default, interest shall
be charged at the “Defanlt Rate,” The “Default Rate” is defined as “the lesser of five percent
(5%) per annmuam in excess of the Loan Rate or the maximum lawful rate of interest which may be
charged.” (Exhibit 3, CLA, pg. 4, “Dcfault Rate Defined.™) Because Front Sight is in default

under multiple provisions of the CLA as detailed above, the Default Rate provisicns of Section
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1 || 1.2 were properly inggered.
2 52,  Front Sight has failed and refused to pay the Default Rate despite the demand

3 || therefor. As a result of failing to pay default interest raies, Front Sight is in monetary default

N

under the terms of the CLA.
M. Breach Number 12: Non Payment of Legal Fres - CLA § 8.2

53. Section 8 2(a} of the CLA provides that “Borrower agrees 1o pay and reimburse
Lender upon demand for all reasonable expenses paid or incurred by Lender (including reasonable

fees and expenscs of legal counsel) in connection with the collection and enforcement of the Loan

L= - e |

Documents, or any of them.” This obligation was specifically reaffirmed in §7 of the First

10 | Amendment to the Loan Agreement (Exhibit 4), with respect to failure to provide the EB-5

11 | Ilnformation. LVD Fund has incurred legal fees in connection with the Notices of Default and has
12 || made demand of payment therefor from Front Sight. To date, Front Sight has refuscd to pay such
13 || fees and this constitutes a monctary defanlt under §6.1(b) of the CLLA. LVID Fund has also

14 || incurred attoreys’ fees and cosls in defense of this action and pursuing it rights and remedies

15 § under the CLA and Deed of Trust, for which Front Sight is contractually liable.

16 J| N. Breach Number 13: Wrongftully Encumbering the Property.

17 54.  Section 5.7 of the CLA provides that “[w]ithout the prior written consent of

18 || Lender, Borrower shall not voluntarily or involuntarily agree to, cause, suffer or permit any sale,
19 || conveyance, lease, morigage, grant, lien, encumbrance, security interest, pledge, assignment or
20 || transfer of: (a) the Project or any part or portion thereof, or (b) any ownership interest in

21 || Borrower, direct or indircet, tegal or equitabie (including the issnance, sale, redemption, or

22 {| repurchase of any such interest, the distribution of treasury stock, or the payment of any

23 [| indebiedness owed to Borrower by any managers, subsidiarics, Atfiliates or owners of equity

24 |l intcrests or debenturcs).

25 55.  In breach of this provision of the CLA, Counter Defendants Front Sight and

LTS

points,

LLINTY

26 || Ignatius Piazza have been selling, and continue to scll “credits, memberships,”

27 || “certificates,” and other instruments and products, including the sale of unregistered securities,

28 || that create contingent liabilities for Counter Defendant Front Sight and/or include the current or
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| || contingent rights to convert said instruments directly or indirectly into ownership intcrests in
Counter Defendant Front Sight or the Project.

56. As aresult of the multiple breaches outlined above, o January 4, 2019, LVD Fund

Fu b

filed the “Notice of Breach, Defanlt and Election to Sell Under the Deed of Trmst” with the Nyc

LA

County Recorder (DOC #905512, attached hereto as Exhibit 6).

57, Counter Defendant Front Sight thereafter failed to correct any of the previously
ciled breaches and Events of Default under the CLA, and further breached the CLA by failing to
provide Counter Claimant LVD Fund with financial statements within 75 days of the end of

calendar year 2018, as identificd in § 5.10 of the CLA, despite Counter Claimant making the

[ B Ve B T T =

demand for said Financial staterments by letler dated March 25, 2019,

1i 58. In addition, on November 11, 2019 a mechanics lien was recorded against the
12 || subjcct property i the amount of $100.795,13 by Direct Paving and Grading, without Lender’s
13 || written consent, in breach of §5.7. Despite LVID) Fund giving Front Sight written notice of this
14 || cvent of default on or about January 10, 2020, Front Sight failed to cure the default.

15 Material Misrepresentations Regarding the Morales Construction Line of Credit

16 59. In or about October 2017, Counter Defendants Front Sight, Piacza, Meacher,

17 [ Moralcs and the Morales Entitics (i.c., Morales Construction, All American Concrete and Top
18 | Rank Builders) entered into a comprehensive scheme 10 further defraud LVD Fund. The scheme
19 | involved Front Sight and the Morales Entities entering into a fictitious multi- million dellar loan
20 || agrecment, to give the falsc appearance that Front Sight had access to enough credit to virtually
21 |} complete the Project.

22 60.  Counter Defendants carried out the fraudulent scheme with the intent that LVD
23 || Fund would rely on this falsc appearance of access to credit and believe that the credit would in
24 | fact be utilized for construction of the Project, Counter Defendants further intended that the

25 | fictitious loan agreement would give LVD Fund a falsc sensc of security so that it would release
26 ]| funds it was withholding from Front Sight, and facilitate continued solicitation of additional EB-5
27 [ investors by using the loan agreement to give an appearance that Front Sight was putting more

28 [ money into construction than it really was.
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G61.  In furtherance of fraudulent scheme, on October 31, 2017, Front Sight cntered into
the purported “Loan Apreement - Construction Line of Credit” ("Loan Agreement”) with the
Morales Entities. (See Exhibit 8). The Loan Agreement was executed by Counter Defendant
Morales. Per the terms of the Loan Agreement, the Morales Entities were to provide Froni Sight
with up to $36 million of credit to be applied loward completing the Project.

62.  Counter Defendants Front Sight, Piazza, Meacher, Morales and the Moralcs
Entities causcd this “Loan Agreement” to be exceuted with no intent to ever utilize the credit Iine,
and with knowledge that the Morales Entities were not capable of extending or cairying the
amount of credit purportedly made available under the agreement’s terms.

63. On October 31, 2017, Mcacher represented to LVD Fund that:

“Attached please find fully executed documents between Front Sight
Management and our three primary contractors. This Construction Line of
Credit and associated Promissory Note extends to Front Sight up to
$36,000,000 in construction credit pursuant to the terms of the
agreements. . ..

These documents and the attached construction line of credit aiong with
the upcoming Letter of Commitment from USCP should jump start the
marketing in both China and India. Please release the funds for the
investor you now hold and give me the vehicle by which we send the
funds for Dr. Shah's marketing road show that we promised with his next
closing. Also light a fire under David and Kyle. Get them to put some
serious effort to close the 26 investors in China who are currently looking
for another project. There are now no excuse sic] for not closing more
of these EB-5 investors.” (Emphasis added)

64.  Counler Claimant is informed and believes, and thereon alleges, that in return for
the Morales Entities entering into the fraudulent Eoan Agreement, Front Sight agreed to contract
with the Moralcs Entities to perform construction work on the Project. Morales, as the owner of
the Morales Entities, personally benefitted from the profit generated by the millions of dollars
received from Front Sight.

85. Buf rather than the construction funding coming from the Morales Eatities
pursuant to the Loan Agreement, the funds were to come solely from LVD Fund. The Loan
Agreement was simply a rusc to ull LVD Fund into soliciting more EB-5 funds, with the intent
that the lalse appearance of Front Sight baving a $36 million line of credit would result in a

greater number of EB-5 investors coming forward.
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FIRST CAUSE OF ACTION
Fraud against Front Sight, Piazza, Meacher, Morales and the Morales Entities

66.  Counter Claimant repeats and realleges each and every allegation contained in
paragraphs 1 through 65 of this Counterclaim as though set forth fully herein at length.

67.  When Counter Defendants made the misrepresentations set forth above, they
knew them to be false.

68.  Counter Defendants made the misrepresentations knowing that LVD Fund
would rely on said misrepresentations.

69.  LVD Fund did in fact rely on said misrepresentations to its detriment. Had
LVD Fund known the true facts it would not have released the funds it was holding and
would not have solicited additional EB-5 investors for the Front Sight Project.

70.  As aresult direct and proximate result of the fraud and intentional
nusrepresentations made by the Counter Defendants, Counter Claimant LVD Fund has
sustained damages well in excess the fifteen thousand dollar ($15,000) jurisdictional limit
of this court.

71.  The conduct of Counter Defendants, and each of them, as described herein,
was malicious, oppressive and fraudulent under NRS 42.005, entiting Counter Claimant
to an award of punitive damages.

72.  Asaresult of Counter Defendants’ actions, Counter Claimant has been required to
retain the services of an attorney in order to pursue this claim against said Counter Defendants,
and each of them, and is therefore entitled to be compensated for any and all costs incurred in the
prosecution of this action, inciuding without Hmitation, any and all reasonable costs and attorney’s
fees.

73. LVD Fund alse is entitled to attomey’s fees under Section 8.2 of the Construction
Loan Agrecment for enforcement of the contract.

i
7
i
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SECOND CAUSE OF ACTION

Fraudulent Transfers — NRS §§112.180 AND 112.190
Against Front Sight, VNV Dynasty Trust I and VNV Dynasty Trust 11
74. Counter Claimant repeats and realleges each and every allegation contained in
paragraphs 1 through 73 of this Counterclaim as though set forth fully herein at length.
75.  Pursuant to the CLA §5.18 Front Sight was prohibited from making certain related

party transactions or transfers if such transfers would impair the ability of Front Sight o repay the

&

LA,

76.

77
|
78. I

79.

&0.

g1.

82.  The above yansactions were made with acfual intent to hinder, delay or defraud
LVD Fund.
83.  Front Sight cngaged in the above fransactions without receiving reasonably

equivalent value in exchange for the transfer at a time when: (1) Front Sight was engaged in a
transaction (the CLA and the Project) for which the remaining assets of Front Sight were

unreascnably small in relation to the transaction; and (2) in which Front Sight intended to mncur,
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or reasonably should have believed it was incurring, debts thai were beyond the ability of Front
Sight to pay when due. NRS 112.180.

84, The above transactions were: (a) to an insider; (b) and the ingider retained
pussession or control of the transferred funds; {c) the transfers were unconsented to by LVD Fund
despite the obligation of CLA §5.18; (d) the transfers were made shortly after Front Sight incurred
a substantial debt pursuant to the CLA; and {e) Front Sight was insolvent at the timc the transters
were made. NRS 112,180

85.  The above transfers are fraudulent transfers as to LVD IFund because they were
made after the obligation to LVD Fund was incurred and they were made without recelving a
reasonably equivalent value i exchange for the transfer or obligation and Front Sight was
insolvent at the time the transfers were made. NRS 112,190,

86.  The above transfers are further fraudulent transfers as 1o LVED Fund because the
obligation to LVD Fund was incurred before the transfers were made and the transfers were to an
insider at a time when Front Sight was insolvent, and the insider (Piazza)} knew that Front Sight
was insolvent.

87.  Pursuant to NRS 112.210, LVD Fund secks; (a) Avoidance of the transfers and
loan te shareholder; (b) An attachment or gamishment against the asset transferred or other
property of the transferee pursuant to NRS 31.010 to 31.460, inclusive; and {(¢) Subject to
applicable principles of equity and in accordance with appiicable rules of civil procedure: (1) An
injunction against further disposition by the debtor or a transferee, or both, of the assets
fransferred or of other property; (2) Appointment of a receiver to take charge of the assets
fransferred or of other property of the transferee; or (3) Any other relief the circumstances may
require.

THIRD CAUSE OF ACTION

Intentional Interference with Contractual Relationships Against Ignatius Piazza, Jennifer
Piazza, and VNV Trust Defendants,
88, Counter Claimant repeats and realleges cach and ¢very allegation contained in

paragraphs 1 through 87 of this Counterclaim as though set forth ﬁtlly herein at length.
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1 89. Front Sight and LVD Fund entered into a written Construction Loan Agreement
{Ex. 3}, along with a First Amendment in July 2017 {(Ex. 4), and a Second Amendment in
February 2018. (Ex. 5}.

L

Q. Counter Defendants had knowledge of the valid contract or had reason 1o know of
5| its existence;

6 a1. These Counter Defendants committed intentional acts intended or designed to

7 { dismapt the contractual relationship or to cause the coniracting pariy to breach the contract,

8 || including but not limited to, inducing Front Sight to improperly use funds for the personal benefit

g [ of Counter Defendants lgnatius Piazza, fennifer Piazza, and VNV Trust Defendants.

10 92 Front Sight did in fact breach the contract as stated specifically above.
11 3. The breach was caused by the wrongful and unjustified conduct;
12 94. As a direct and proximate result of Counter Defendants’ intentional acts te induce

13 |t Froat Sight to breach the CLA, Counter Claimant sustained damages in the amount to be proven
14 i at trial.

15 95. As a result of Counter Defendants’ actions, Counter Claimant has been required to
16 | retain the services of an attorney in order to pursue this claim against said Counter Defendants,
17 §§ and each of them, and is therefore entitled to be compensated for any and all costs incurred in the

18 {| prosecution of this action, including without limitation, any and all reasonable costs and attorney’s

19 | fees.

20 FOURTH CAUSE OF ACTION

21 Conversion Against Front Sight, Tgnatius Piazza and Jennifer Piazza

22 96.  Counter Claimant repeats and realleges each and every allegation contained in

23 || paragraphs 1 through 95 of this Counterclaim as though set forth fully heren at length.

24 97, Through these Counter Defendants” conduct desceribed above, Counter Defendants
25 || obtained Counter Claimants’ property and have wrongfully asseried dominion over Counter

26 || Claimant’s property; to wit: misappropriating and spending the loan proceeds under the CLA for
27 [} purposes other than that for which it was intended.

28 98. Counter Defendants’ wrongful cenduct was in denial of, incensistent with, and in
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defiance of Counter Claimant’s rights and title to its money and/or property.

99.  Asaresult of Counter Defendants’ actions, Counter Claimant has been required to
retain the services of an aftorney in order to pursue this claim against said Counter Defendants,
and cach of them, and is therefore entitled to be compensated for any and all costs incurred in the
prosecution of this action, including without limitation, any and all reasonable costs and atiorney’s
fees.

FIFTH CAUSE OF ACTION

Civil Conspiracy Against All Counter Defendants

100.  Counter Claimant repeats and realleges each and every allegation contained in
paragraphs 1 through 99 of this Counterclaim as though set forth fully heremn at length.

101.  As set forth above, Counter Defendants Ignatius Piazza and Jennifer Piazza, both
in their individual capacity and in their capacity as Trustees and/or beneficiaries of the VNV Trust
Defendants, acted together in concert, in their individual capacities, to accomplish their unlawful
objectives for the purpose of harming Counter Claimant.

102, While acting in their individual capacities and in their capacity as Trustees and/or
beneficiaries of the VNV Trust Defendants, Ignatius Piazza and Jennifer Piazza conspired with
the Front Sight and the VNV Trust Defendants, using Front Sight and VNV Trust Defendants to
achieve their unlawful objective of diverting monies from Front Sight that were needed to
maintain Front Sight’s solvency and its ability to meet its obligations under the CLA regarding
timely completion of the Project and repayment of the loan, for their own individual advantage
and benefit.

103.  As adirect and proximate result of the Counter Defendants’ acts, Counter Claimant
has been damaged in an amount to be proven at trial.

104, Couﬁter Defendants® conduct was malicious, oppressive and fraudulent under NRS
42.005, entitling Counter Claimant t0 an award of punitive damages.

105, Asaresult of Counter Defendants’ actions, Counter Claimant has been required to
retain the services of an attorney in order to pursue this claim against said Counter Defendants,

and cach of them, and is therefore entitled to be compensated for any and all costs incurred in the
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prosecution of this action, including without limitation, any and all reasonable costs and atiorney’s
fees.

106. Based on Counter Defendants’ conduct and the ineguitable result of allowing the
transferred funds to remain in control of Counter Defendants, a constructive trust should be placed
on all moneys transferred from Front Sight to the VNV Trust Defendants, as prayed for below.

SIXTH CAUSE OF ACTION

Judicial Foreclosure Against Front Sight

107. Counter Claimant repeats and rcalleges cach and every allegation contained in
paragraphs | through 106 of this Counterclaim as though set forth fully herein at length.

108.  InJuly 2017, Counter Defendant Front Sight for good and valuable consideration
executed and dehivercd the original Promissory Note to LVD Fund. On November 14, 2017,
Counter Defendant Front Sight executed and delivered the Amended and Restated Promissory
Note to LVD Fund. (Exhibit 7).

109. To secure the Note, on October 13, 2016, Counter Claimant T.VD Fund recorded a
Deed of Trust titled “Censtruction Deed of Trust, Security Agreement, Assignment of Leases and
Rents, and Fixture Filing,” in the official records of Nyc County, Nevads, as “DOC #860867."
{Exhibit 1}. On Janvary 12, 2018, the “First Amendment to Construction Deed of Trust, Security
Agreement and Fixture Filing,” was recorded in the official records of Nye County, Nevada, as
“DOC #886510." {Exhibit 2}.

110.  Counter Claimant LVD Fund is the owner and the holder of the note for value and
has performed all obligation under the Promissory Note.

111.  The encumbered Property is now owned by and in possession of ‘the Counter
Defendant Front Sight.

112.  Counter Defendants have breached the Deed of Trust as discussed in detail above,
which include but axe not limited to: improper use of loan proceeds; failure te provide government
approved plans; material delays in construction, material changes t© cost, scope and timing of the

construection; refusal to comply with regarding senior debt; fatlure to provide monthly project

- costs; failure to notify Lender of events of default; refusal to allow Lender to inspect books and
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records; diverting Front Sight assets out of Front Sight for the benefit the the individual Counter
Defendants; refusal to allow site inspections; failure to give Lender annual financial statements,
and failure to provide EBS documentation.

113.  As of January 4, 2019 there remained due and owing under the Note approximately
$345,787.24 as described in the Notice of Breach and Election to Sell Under the Deed of Trust,
(Exhibit 6). Counter Defendants reserve the right to amend this Counterclaim up Lo the time of
trial to include any additicnal amounts which become due and remain unpaid as a result of
additional damages caused by Counter Defendants.

114.  Counter Claimant is entiiled to an order directing a foreclosure sale in the subject
Property to abrogate any and all interest or claims that Counter Defendants might have in the
subject Property.

115.  As aresult of Counter Defendants” actions, Counter Claimant has been required to
retain the services of an atfomey in order to pursue this claim against said Counter Defendants,
and each of them, and is therefore entitled to be compensated for any and all costs incurred in the
prosecution of this action, including without limitation, any and all reasonable costs and attorney’s
fees.

SEVENTH CAUSE OF ACTION

Waste Against Front Sight, Ignatius Piazza and the VNV Trust Defendants
-116.  Counter Claimant repeats and realleges each and every allegation contained in
paragraphs I through 115 of this Counterclaim as though set forth fully herein at length.

117. Counter Claimant LV} Fund (Lender) has a lien encumbering the subject Property.

118.  Counter Defendant Front Sight (Borrower) has possession of the Property.

119, Waste was committed to the property in bad faith, impairing its value, including
but not limited to improperly vsing funds earmarked for development of the Property for the
personal benefit of Counter Defendants Ignatius Piazza, Jennifer Piazza and the VNV Trust
Defendants; selling unregistered sccurities which create substantial legal and financial liability to
Front Sight, misappropriating Front Sight’s assets for the personal benefit of Ignatius and Jennifer

Piazza and other beneficiaries of the VNV Trust Defendants, and selling various instruments
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which include rights to Front Sight’s resort property for highly reduced rates which further
encumbers the Property, either directly or indirectly.

[20.  Asa direct and proximate result of the waste committed by Counter Defendants,
Counter Claimant has been injured in an amount to be proven at trial.

121. Counter Claimant is entitled to treble damages under NRS 40.150.

122, Counter Defendants’ conduct was malicious, oppressive and fraundulent under NRS
42.005, entitling Counter Claimant to an award of punitive damages.

123.  As a result of Counter Defendants’ actions, Counter Claimsant has been required to
retain the services of an attorney in order to pursue this claim against said Counter Defendants,
and each of them, and is therefore entitled to be compensated for any and all costs incurred in the
prosecution of this action, including without limitation, any and all reasonable costs and attorney’s
fees.

PRAYER FOR RELIEF

WHEREFORE, all material allegations of Plaintiff's Second Amended Complaint having
been denied, affirmative defenses having been stated, and counterclaims asscrted, these
responding Defendants now pray as follows:

1. That Plaintiff take nothing by way of its Second Amended Complaint on file herein
and that the same be dismissed with prejudice;

2. For Judgment in favor of Counter Claimants apainst Counter Defendants, and each }
of them, iﬁ an amount in cxcess of Fifteen Thousand Dollars (815,000.00), subject to proof at
iral;

3 For appointment of a recciver over Counter Defendant Front Sight;

4, For an accounting from Counter Defendant Front Sight from October 6, 2016
forward, of any and all money paid and received, from all sources;

S. For an accounting from the Counter Defendant VNV Trusts from October 6, 2016
forward, of any and all money received from Counter Defendant Front Sight, and for all money
distributed by the Counter Defendant Trusts since October 6, 2016.

6. For imposition of a constructive trust over the money transferred by Counter
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Defendant Front Sight to the Piazza and the VNV Trust Defendants in violation of Scetion 5.18 of
the CLA, beeause the retention of said funds by the Counter Defendants against Counter Claimant
LVI) Fund’s inlerests would be inequitable, and a constructive trust is essentiai to the effectuation
of justice, and that restrictions be placed on such funds that limit their use to paying for the costs
and cxpenses relating to completion of the Project.

7. For injunctive relief pursuant to NRS 33.010 or as otherwise permitted by law or
equity to enjoin Counter Defendant Front Sight from engaging in acts that further encumber the
Property and increase Counter Defendant Front Sight’s actual or contingent liabilities in vielation
of the CLA, including the sale of “credits,” “points,” “memberships,” “certificates,” or any other
mstruments or products, including the sale of unregistered securities, that create contingent
habilities for Counter Defendant Front Sight and/or include the current or contingent right to
convert said instruments directly or indirectly into ownership interests in Counter Defendant Front
Sight or the Project.

8. For punitive damages pursvant to NRS 42.005.

9. For disgorgement of the funds misappropriated by Counter Defendant Front Sight
to the other Counter Defendants;

10.  For attomeys’ fees and cost of suit incurred herein; and

11. For such other and further relief as the Court may deem just and proper.

DATED: April 3, 2020 FARMER CASE & FEDOR

/s/ Kathryn Holbert
ANTHONY T. CASE, ESQ.
Nevada Bar No. 6589
tcasei@farmercase.com
KATIHRYN HOLBERT, ESQ.
Nevada Bar No. 10084
kholberti@ farmercase.com
FARMER CASE & FEDOR
2190 E. Pebble Rd., Snite #205
Las Vegas, NV 89123
Telephone: (702) 579-3000
Facsimile: (702) 739-3001
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C. KEITH GREER, ESQ.

Cal. Bar. No. 135537 (Pro Hac Vice)
Keith.greer@greerlaw.biz

GREER & ASSOCIATES, AP.C.
17150 Via Del Campao, Suite #100
San Diego, California 92128
Telephone: (858) 613-6677
Facsimile: (358) 613-6680

Attomeys for Defendants

LAS VEGAS DEVELOPMENT FUND LLC.
EBS5 IMPACT CAPITAL REGIONAL CENTER,
LLC, EB6 IMPACT ADVISORS, LLC, ROBERT
W. DZIUBLA, JON FLEMING and LINDA
STANWOOD
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CERTIFICATE OF SERVICE and/or MATILING

Pursuant to NRCP 5(b), I hereby certify that T am an employee of Farmer Case & Fedor,

and that on this date, I caused frue and correct copies of the following document(s):

DEFENDANTS” ANSWER TO PLAINTIFF’S SECOND AMENDED COMFPLAINT; AND

FIRST AMENDED COUNTERCLAIM

to be served on the following individuals/entities, in the following manner,

By:

John P. Aldrich, Esg. Attorneys for Plaintiff
Catherine Hernandex, Fsq. FRONT SIGHT MANAGEMENT, LLC
ALDRICH LAW FIRM, LTD.

1601 8§, Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146

m ELECTRONIC SERVICE: Said document(s) was served electronically upon all eligible

clectronic recipicnts pursuant to the electronic filing and service order of the Court (NECRF 9).

Daled: Apni 3, 2020

/s/ Kathryn Holbert

An Employee of FARMER CASE & FEDOR
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DOC #860867

Official Records Nye County NV

RECORDING REQUESTED BY: ) .

_ - : : - Deborah Beatty - Recorder
AFTER RECORDING, RETURN TO: ) _ e

’ 10372016 08:32:24 AM
LAS VEGAS DEVELOPMENT FUND LLC Requested By: CHICAGO TIMESHARE ES
ggqu;z;g;gamt Capital Recorded By: tc RPTT:$0
e e Recording Fee: $61.00

Incline Village, NV 88430 Non Conformity Fee: $25.00
$e3-481-05 Page 1 of 38
045~481-06
5"‘7 }sy* NBL*,(_ /ija‘?c;f'}é -7 Mo " Space above this line for Recorder's wie

CONSTRUCTION DEED OF TRUST, SECURITY AGREEMENT. ASSIGNMENT OF
LEASES AND RENTS, AND FIXTURE FILING

This Document serves as a Fixture Filing ander the Uniform Commercial Code, as amended
from time to time, covers goods that are or become fixtures oo the land, and is o be filed in
the real property records of Nye County, Nevada,

THIES CONSTRUCTION DEED OF TRUST, SECURITY AGREEMENT,
ASSIGNMENT OF LEASES AND RENTS, AND FIXTURE FILING (the “Deed of Trust”)
is made and entered info effective as of (Afo(€4,  ©4& , 2016 by FRONT SIGHT
MANAGEMENT, L1.C, aNevada Yimited liability company {(“Grantor™), whose address is 1 Front
Sight Road, Patirump, Nevada 8906}, to Chicago Title Company (“Trustee”™) whose address is 725
S. Figueros Street, Suite 200, Los Angeles, Califoria 90017, for the benefit of Las Vegas
Development Fund LLC, a Nevada limited liability company (“Lender™), as beneficiary, whose

address is P.O. Box 3003, 916 Southwood Bivd,, Svite G, Incline Village, Nevada 89450,

To secure the full and titrely payment of the secured indebtedness (as hercinafier defined),
and in farther consideration of the premises and for the purposes herein recited, and to secure the
payment, performance and observance by Grantor of the covenants and conditions contained
herein, in the Note (as hereinafier defined) and in al! other agreements, documents and instruments
{the “Other Docigents”) now or hereafler governing, securing, or guaranieeing the Loan (as
hereinafter defined) evidenced by the Nete (the Note, this Deed of Trust and the Other Documents
being sometimes hereinafter collectively referred 10 as the “Loan Docuinents”}, Grantor GRANTS,
BARGAINS, SELLS, ASSIGNS and CONVEYS unte Trustee, in trust, for the benefit of Lender,
WITH POWER OF SALE, AND RIGHT OF ALL ENTRY: and possession of the following
desertbed land, real preperty jnterests, boildings, improvemients, fixiures and other personal
propeTty:

{(a) All that trect or parcel of land and other real property interests in Nye County,
Nevada, more particularly deseribed in Exhibit A attached herelo and made a part hereof {the
“Land™), and all buildings and mprovernents of every kind and description now or hereafier
erected or placed on the Land (the “Improvements™. and all right; title and interest of Grantor,
now.owned ot hereafier scquired, in and 1o (i) alt streets, roads, alleys, easements, rights-ofway,
licenses, rights of ingress and egress, vehicle parking rights and public places, existing or

PA Comments 1o 4843-8557.1055 2
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proposed, abutting, adjacent, used in connection with or pertaining fo the Land or the
Improvements; (ii) any strips or gores between the Land and abufting or adjacent property; and
(ii1) ail options to purchase the Landor the Impravements or any portion thereof or inferest thereim,
and any greater estate in the Land or the Imiprovements, incluging any and all water and water
rights up to two hundred (200) acre-feet only per year, timibes, crops and mineral mterests en or
pertaining to the Land;

(b) Al matenals intended for construction, reconstruction, alteration and repair of the
Improvements, all of which materizls shall be deemed 1o be included within the premises hercby
conveyed immediately upon the delivery thereof 1o the Land, ang all fixtuies and articles of
personal property now or hereafter owned by Grantor.and attacheéd to or contained in and used in
connection with the aforesaid Land and Improvements, including, but not lirnited o, al} furniture,
furnishings, apparatus, machinery, equipmenl. motors, elevarors, fittings, radiators, ranges,
refrigerators, awnings, shades, screens, blinds, carpeting, office equipment and ofher furnishings
and ajl plumbing, heating, lighting, cooking, faundry, ventilating, refngerafing, incinerating, air
conditioming and sprinkler equipment, islephone systerns, televisions and television systems,
computer systems and fixtures and appurtenances thereto and alt rencwals orreplaséments thercaf
or arficles in substitution thereof, whether or not the same are or shall be aftached to the Larnd and
Improvéments in apy manner, but specifically exchuding any aund all firearms and related
ammuniticn inventory owned or heid by Grantor on the Land (the “Accessories™);

{c) All (1) plans and specifications for the Improvements; (if) Granior’s rights, but not
liability for any breach by Grantor, under all commitments, insurance policies, contracis and
agreements. for the design, developrient, construction, operation or imspection of the
Improvements and otber contracts related to the Land, Fmprovements and Accessories or the
aperation thereof and related to thie sule of any Land comprising the Improvements; (iii) deposits
(including, but not linited to, Grantor’s rights in tepants’ security deposits, deposits with respect
1o utility services 1o the Land and Improvements, and any depasits or reserves herewnder or under
any other Loan Document for taxeés, insurance or otherwisej: rebates or refunds of impact fees or
other taxes, assesstnents or charges, money, accounts, instiuments, documents, notes and chattel
paper arising from or by virtue of any transactions refated to the Land, Improvements and
-Accessories, and any account or deposit account from which Grantor may from time to time
authorize' Lender to debit and/or credit payments due with respeet to the Loan; (iv) permits,
licenses, franchises, -cettificates, development rights, commitments and. rights for utilities, and
other rights and privileges obtained in connection with the Land, Im provements and Accessorics;
{v) leases, rents, royalties, bonuses, issues, profits, revenues and other benefits of the Land,
Improvements and Accessories; (vi) engingenng, accouniing, title, lepal and other technical or
business data concerning the Land, Improvements and. Accessories which are in the possession of
Grantor or in which Grantor can otherwise grant a scourity interest; (vii) all lists and contact
information conceming then current members of the Front Sight Vacation Club and Resort, and
ail booklets, brochures and advertising materials for current members of the Front Sight Vacation
Club and Resort.

) Al (3} procteds {vash or non-cash) ef or asing from all or any portign of the
properties, rights; titles and interests referred to in parsgraphs (&), (b} and (c) above, jncluding, but
not limited 1o, procaeds of any sale, féase or other disposition thereof, proceeds of each policy of

insuranee relating thereto {including premiumn refunds), procesds of the taking thereof or of any
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rights appurtenant thereto, including change-of grade of streets, curb cuts or other rights of dccess,

by condemnation, eminent domain or transfer in Jiew thereof for public or quasi-public use under
anty law, and proceeds atising out of any damage thereto; and (i1) other interests of every kind and
charncter which Grantor now has or hereafter acquires in, fo or for the benefit of ihe properties,
rights, fitles and inferests referred to wy paragraphs (2), {b) and (¢) above and all property used or
useful in connection therewith, including, but not limited to, rights of ingress and egress and
remainders, reversions and reversionery rights or intercsts;

TO HAVE AND TO HOLD the foregoing rights, inferests and praperties, and all rights,
estates, powers and privileges appustenant thereto (coliectively, the “Property™) unto Trustee, its
successors in wust, forever, with power of sale, and Grantor does hercby bind itself, its successors,
and assigns, to WARRANT AND FOREVER DEFEND the title to the Property unto Trustee
agains every person whomsoever lawfully claiming or to ¢claim the same or any part thereofl

Grantor, as debtor, hercby grants to Lendery, as secuted party, a security interest1n all of
the property described In parageaphs (a), (b}, {c) and {d) above which constitules personal property
or fixtures (collectively, the “Collateral”) to secure he obiigations of Grantor under the Note and
the other Loan Docamenys. This Deed of Trust constitutes & security agreement under the ‘Uniform
Commercial Code, as amended from time to time, in effect in the. statle in which the Land is
situated, or under the Uniform Commer¢ial Code in foreedn any oiher state to the extent the same
is applicable law, and Lender shall have all of the rights of a sccured party thereunder in addition
1o its right hereunder or otherwise. This Deed of Trust may sceure an obligation incurred for the
construction of an improvement cn the Land and as such constitutes a “construction mortgage”
under the Uniform Commiercial Code, as amended from time to fime, in effectin the state in which
the Land is situated.

Gramtor covenants, represenis and agrees to and with Trustee and Lender as follows:

ARTICLEX
The Loan

1.} Leas The indebtedness secured by this Deed of Trust is the resuli of a loan m the
original principal amount of up to Seventy-Five Million Dollars $75,000,000 (the “Loan™)
provided by Lender to Grantor. The Loan is evidenced by (a) that certain Construction Loan
Agreement (ogether with any extensions, revisions, modifications or amendments her eafter made,
the “Tupan Agreement”), of even date herewith, by and between Grantor and Lender, and {b) that
certain Profissory Nots executed by Grantor of even date herewith, payable to the order of Lender
in the maximum original principal amount of the Loan {together with any extensions, revisions,
modifications or amendments heredfter made, the “Note™).

12 Useof Loan Proceeds. The Loan evidenced by the Note iz solely for business and
commercial purposes, and 18 not for personal, fanuly, household or agricultural purposes. The
Property forms no part of any property owned, used or claimed by Grantor as a residence or
business homestead ahd is not exempt Fom forced sale under thie Jaws of the state in which the
Property is situated. Grantor hereby disclaims and renounces each and every claim to al} or any
part of the Propefty as @ homestead.
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13 Paymentof Note. Grantor will pay principal and interest oo the Loan ip accordance
with the Loan Documents, including the Loan Agresment, the Nole and this Deed of Trust,

1.4  Amount Secured. This Deed of Trust secures and enforces the paymnent and
performnance of the Note gnd the other Loan Documents, and all indebtedness, liabilities, duties,
covenants, promises and other obligations, whether joint or several, direct or indirect, fixed or
contingent, liquidated or ymliguidated, and the cost of collection of all such amounts, owed by
Grantor-{o Lender now or Lereafter incurred or arising pursuait 1o or permitted by the provisions
of the Note, this Deed of Trust or any other Loan Document. This Deed of Trust also secuges 2ll
present and future loun disbursements (fature advances] made by Lender under the Note (it being
contemplated by Grantor and Lender that such fulure indebtedness may be incurred), plus interest
thereon, all charges and. expenses of collection incurred by Lender, including courl costs and
reasonable attorneys’ fees, and all other sums from time to time owing (o Lender by Grantor under
the Loan Documents, The indebtedness referred to in this Section 1.4 15 hereinafter spmetimes
referred to as the “secured indebtedness” or the “indebtedness secured hereby”.

1.5  Defined Terms. All capitalized terms not otaerwise defined herein shall have the
meanings assigned to them in the Note, the terms and provisions of which are incorporated herein
by reference, or if such capitalized termn {5 not defined in the Note, the capifatized term: shall have
the meaning assigned 1o it in the Loan Agreement.

1.6  Subordination to Senior Debt. Lender agrees that this Deed of Trust shall be
subordinated 1o the Senior Debt and 10 offier Permitted Encumbrances, as such teims are defined
in the Loan Agreement, and that such suberdination of this Deed of Trost to the Sentor Debt and
other Permitied Encumbrances shall be in accordance with the applicable provisions of the Loan
Agmment.

ARTICLE It
Releass

If and when Grantot hes prid and performed alf of the secured indebiedness, and no further
advances. are to be made under the Note, Trustee, upon request by Lender, will provide &
reconveyance of the Property from the lien of this Deed of Trust and termination statements for
fited financing statements, if any, to Grantor. Grantor shall be responsible for the recordation of
such reconveyanee andthe paymeit of any recording and filing costs. Upon the recording of such
reconvevance and the filing of such tepminaliop statements, the absolute assignment of rents set
forth below shall autoimatically terminate and becomne null and void.

ARTICLE IH
Grantor’s Representations and Warranties

Grantor represents and warrants 1o Lender that:

3.1 Qrganization. Grantor (a) is a limited liability company duly organized with a legal
stalus sopardts from its affiliates, validiy existing, and in good standing under the laws of the state
of its formation or existence, and (b) has complied with all conditions prerequisite to iis doing
business in the state in which the Land 15 sithgted.
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12 Authority: Power to Carrv-on Biisiness: Licenses. Grantor has all Tequisite power
and authority to execute and delivei'the Loan Documents to which it is a party. to receive the Loan,
to grant and convey the securily inlerests contemplated under this Deed of Trust and to perform
its obligations under the Note, this Deed of Trust, the other Loan Documents, ard all such action
has been duly and validly authorized by all necessary limited liability company proceedings on its
part. Qrantor has all yequisite power and authorily to own and opétate its properties and to carry
on its business as now conducted and as presently planned to be conducted, Grantor has ali
licenses, perinits, consents and governmenital approvals or autliorizations hecessary to carzy on its
business as now conducted or 8 presently planned 1 be conducted.

3,3 Execatign and Binding Effect The Loan Documents to which Grantor is a party

have been duly and validly executed and delivered by Granior and constitute Jegal, valid and
binding ebligations of Grantor, enforceable in agcordance with their terms.

34  Awhorzaiions and Filings. No authorization, consent, approval, license, exemption
or other action by, and no registration, qualification, designation, decluration or filing with, any
Governmental Authority is or will be necessary ot advisable in connection with the execution and
delivery of the Note, this Deed of Trust and the other Loan Documents, the consummation of the
transactions contemplaied herein or therein, or the performance of or compliance by Grantor with
the terms and conditions herein or therein.

15  Execution and Delivery. Neither the execution and delivery of the Note, this Deed
‘of Trust or the other 1.0an Documents and the conswmmation of the transactions herein or therein
conternpiatad, nor performance of or comipliance with the terms and conditions hereof or thereot
will {a) violate any applicable law, (b) conflict with or result in @ breach of or a defanlt under the
otganizational documents of Grantor, {¢) conflict with or result in a breach of or a default undey
any agreement or instrument to which Grantor is & party or by which it or any of iis properties
{now owned or acquired in.the futnre) may be subject or bound, or (d} resuit in the creation or
imposition of any lien or encumbrance upon any property (owned or leased) of Girantor (other than
the liens created by this Deed of Trust or the other Loan Documents).

36  Title io Property. Grantor represents and warrants ihat it bas good and indefeasible
title to the Land and Improvements {and any fixtures) in fee simple and has titleto any appurtenant
easements and interasts Qescribed nbove and has the right to convey end encumber the same, that
tile to such property s free and clear of all Hens, encumbrances and claims whatsoever except for
(2) the Permitted Encumbrances, (b) the liens and securfty ineresis evidenced by this Deed of
Trust, {c) statutory licns for real esiaie faxes and assessments on the Property which are not yet
delinguert ot due and payable, (d) other iicns and security interests {if any) in faver of Lender, and
(e} the maftters set forth in Schedule B of the final mortgagee title policy insuring this Deed of
Trust, as approved by Lendet, and that It witl warrant and defend the title 1o such propeity against
the claims of all persons or parties. As to the Collateral. Grantor represents and warrants that 1t
has title 1o such property, {ree and clear of all liens, encumbrances, and claims whatsoever excepl
for the liens and security interests (if any) in favor of the lender of the Senior Debt and the
Permitted Encumbrances, that it has the right to convey and encumber such property aod that i
will warrant and defend-title to such property against the claims of all persons or pariies.

s o L aooia aw d0a7 02ET 1THIS D

3749



860867 Page 6 of 38

37 E_ip_a_nci'ai Tnforpmation. Any financial infonmation provided by Grantor to Lender as
of the date hereof is acourate and complete and has been prepared in accordance with generally
accepted accounting principles consistently applied.

3.8 Adequate Access. The Land has adequate rights of access 1o public road and rights
of way, as shown in the survey(s) furnished to Lender.

3.9 Liilities. Al wility services necessary for the development of the Land and the
Property are available at the boundaries of the Land, including electric and natural gas facilittes,
telephone service, water supply, storm and sanitary sewer facilities:

110 Zoning. The current and anticipated use of the Land ¢omphies with all applicable
zoning ordinacces, regulations and restrictive covenants affécting the Land without the existence
of any variance, non-complying use, nonconforming use or other special exception, all use
testrictions of any Governmental Authority having jurisdicion -have been satisfied, and no
violation of any law or regulation exists with respect thereto.

- 3.1 Endangered Species and Historical Sites Disclosure. There are no threatened or
endangered specias or Their ‘habitat affecting the Property, and there are no cemeteries, burial
grounds, ot archeological or historical sites on the Property.

3.12  Jugisdictional Wetlands ot Waters of the U.5, There are no jurisdictional wetlands
or “wasers of the 11.8.” lpcated on any part of the Property.

3,13  Special Assessment Districts and Other Reimbursement Obligations, The Property
is mot located in a atility district, flood control district or other speclal assessment district, except
for the Grantor-disclosed drainage channels that go across the Land and are considered “flood zone

areas” on which areas no construction is contemplated or plinned: There are no special
assessrents, special taxes, pro-rata or other reimbursement obligations applicable to the Property.

1,14  Property Disclosure Grantor has fully disclosed the existence, presence oF
applicability to the Propesty of the following: existing gas or oil welis and applicable municipal
set-back requirements; special use permits; development pérmits, plans and plais; existing water
wells and confirmation of water rights; drainage eﬁannsis-mns‘idéred “flood zone areas™ on or near
which no construction is contemplated or planned; any waier feainres and/or dams located on or
adjacent 1o the Property; wetlands or other env irommental permits; and any other licenses, permits
or approvals necessacy for the ownership or pperation of the Property.

3.15  Foreign Person Disclosure, Grantor s not a*foreign persan” within the meaning of
the Tuternal Revenue Code, as amended, Seciions 1445 and 7701 or the regalations promulgated
thersunder.

1,16 OFAC Disclosure. Neither Grantor nor any of fis affilites, nor any of thetr

respective partners, members, shareholders or other equity owners, and none of their respective
employees, officers, directors, representatives or agents is, nor will ihey.become, 2 person or- entuly
with whom U.S. porsons or entities are restricted from doing business under regulations of the
Office of Foreign Asset Control (“*OFAC™; of the Depariment of the Treasury (including those

named on OFAC’s Specially Designated and Blocked Persons List) orunder any statufe, execulive
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