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IN THE SUPREME COURT OF THE STATE OF NEVADA

FRONT SIGHT MANAGEMENT LLC, a
Nevada Limited Liability Company,

Petitioner,
VS.

THE EIGHTH JUDICIAL DISTRICT
COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF CLARK;
and THE HONORABLE TIMOTHY C.
WILLIAMS, DISTRICT COURT JUDGE,

Respondents,

and

LAS VEGAS DEVELOPMENT FUND
LLC, a Nevada Limited Liability Company;
EB5 IMPACT CAPITAL REGIONAL
CENTER LLC, a Nevada Limited Liability
Company; EBS5 IMPACT ADVISORS
LLC, a Nevada Limited Liability Company;
ROBERT W. DZIUBLA, individually and
as President and CEO of LAS VEGAS
DEVELOPMENT FUND LLC and EBS5
IMPACT ADVISORS LLC; JON
FLEMING, individually and as an agent of
LAS VEGAS DEVELOPMENT FUND
LLC and EB5 IMPACT ADVISORS LLC;
LINDA STANWOOD, individually and as
Senior Vice President of LAS VEGAS
DEVELOPMENT FUND LLC and EBS
IMPACT ADVISORS LLC,

Real Parties in Interest.

No.: Electronically File
Sep 11 2020 04:3

Dist. Ct. Case No: 51@%%'?0%4&50"‘
Clerk of Supremsg

Docket 81776 Document 2020-33652

d
36 p.m.

Court
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PETITION FOR WRIT OF MANDAMUS, OR ALTERNATIVELY,

PROHIBITION

PETITIONER’S APPENDIX
VOLUME XIII

John P. Aldrich, Esq.
Nevada Bar No. 6877
Jamie S. Hendrickson, Esq.
Nevada Bar No. 12770
ALDRICH LAW FIRM, LTD.
7866 West Sahara Avenue
Las Vegas, Nevada 89117
702-853-5490
jaldrich@johnaldrichlawfirm.com
jamie@johnaldrichlawfirm.com

Attorneys for Petitioner
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CHRONOLOGICAL INDEX

VOLUME I

Complaint (09/14/2018)

Amended Complaint (10/04/2018)

Affidavit of Service on Robert W. Dziubla (10/17/2018)
Affidavit of Service on Linda Stanwood (10/17/2018)

Affidavit of Service on EBS Impact Advisors LLC (10/17/2018)

Affidavit of Service on EB5 Impact Capital Regional Center
LLC (10/18/2018)

Affidavit of Service on Las Vegas Development Fund LLC
(10/18/2018)

Affidavit of Service on Chicago Title Company (10/22/2018)
Notice of Entry of Order Admitting to Practice (11/15/2018)

Notice of Entry of Order on Plaintiff’s Petition for Appointment
of Receiver and for an Accounting (11/27/2018)

Notice of Entry of Order Granting Plaintiff’s Motion for
Protective Order (11/27/2018)

Notice of Entry of Protective Order (11/27/2018)

Notice of Entry of Order Granting Temporary Restraining Order
and Expunging Notice of Default (11/27/2018)

Order Setting Settlement Conference (12/06/2018)

Second Amended Complaint (01/04/2019)

PAGES
0001-0028
0029-0057

0058
0059
0060

0061

0062

0063
0064-0068

0069-0074

0075-0079

0080-0098

0099-0104

0105-0106

0107-0250
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VOLUME II

Second Amended Complaint (01/04/2019) (cont’d)

Notice of Entry of Order on Plaintiff’s Motion for Preliminary
Injunction (01/17/2019)

Notice of Entry of Order on Plaintiff’s Renewed Motion for an
Accounting Related to Defendants Las Vegas Development
Fund LLC and Robert Dziubla and for Release of Funds
(01/17/2019)

Notice of Entry of Order on Defendants” Motion to Dismiss
Plaintiff’s First Amended Complaint (01/17/2019)

Notice of Entry of Order on Plaintiff’s Motion to Disqualify C.
Keith Greer as Attorney of Record for Defendants (01/25/2019)

Notice of Entry of Disclaimer of Interest of Chicago Title
Company and Stipulation and Order for Dismissal (02/05/2019)

Defendant Las Vegas Development Fund LLC’s Motion for
Appointment of Receiver and Request for Order Shortening
Time (02/06/2019)

Declaration of Robert Dziubla in Support of Defendant Las
Vegas Development Fund LLC’s Motion for Appointment of
Receiver [redacted in district court filing] (02/06/2019)

VOLUME III

Declaration of Robert Dziubla in Support of Defendant Las
Vegas Development Fund LLC’s Motion for Appointment of
Receiver [redacted in district court filing] (02/06/2019) (cont’d)

Declaration of C. Keith Greer in Support of Defendant’s Motion
for Receivership (02/06/2019)

il

PAGES
0251-0322

0323-0327

0328-0332

0333-0337

0338-0343

0344-0350

0351-0378

0379-0500

PAGES

0501-0558

0559-0601
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Motion to Seal and/or Redact Pleadings and Exhibits to Protect
Confidential Information, Motion to Amend Paragraph 2.3 of
Protective Order, Motion for Order Shortening Time and Order
Shortening Time (02/15/2019)

Notice of Entry of Order Shortening Time (02/15/2019)
Opposition Memorandum of Defendant Las Vegas
Development Fund, LLC to Plaintiff’s Motion to Seal and/or
Redact Pleadings and Exhibits (02/19/2019)

Opposition to Defendant Las Vegas Development Fund LLC’s
Motion for Appointment of Receiver (02/22/2019)

Errata to Opposition to Defendant Las Vegas Development
Fund LLC’s Motion for Appointment of Receiver (02/22/2019)

Defendant Las Vegas Development Fund LLC’s Reply to
Plaintiff's Opposition to Defendant's Motion for Appointment of
Receiver (02/26/2019)

VOLUME 1V

Defendant Las Vegas Development Fund LLC’s Reply to
Plaintiff's Opposition to Defendant's Motion for Appointment of
Receiver (02/26/2019) (cont’d)

Supplemental Declaration of Robert W. Dziubla in Support of
Defendant LVD Fund’s Reply to Plaintiff's Opposition to
Defendant’s Motion to Appointment of Receiver (02/26/2019)

Declaration of C. Keith Greer in Support of Defendant LVD
Fund’s Reply to Plaintiff’s Opposition to Defendant’s Motion to
Appoint Receiver (02/26/2019)

Plaintiff’s Second Motion for Temporary Restraining Order and

Preliminary Injunction, Motion for Order Shortening Time, and
Order Shortening Time (03/01/19)

il

0602-0628

0629-0658

0659-0669

0670-0730

0731-0740

0741-0750

PAGES

0751-0755

0756-0761

0762-0769

0770-0836
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Defendant Las Vegas Development Fund, LLC’s Opposition to
Plaintiff’s Second Motion for Temporary Restraining Order and
Preliminary Injunction (03/19/2019)

Supplemental Declaration of Defendant Robert Dziubla in
Support of Defendant Las Vegas Development Fund, LLC’s
Opposition to Plaintiff’s Second Motion for Temporary
Restraining Order and Preliminary Injunction (03/19/2019)
Notice of Entry of Order (03/19/2019)

Errata to Supplemental Declaration of Robert Dziubla in
Support of Defendants’ Opposition to Plaintiff’s Second Motion
for Temporary Restraining Order and Preliminary Injunction
(03/20/2019)

Notice of Entry of Order (04/10/2019)

Notice of Entry of Order (04/10/2019)

Notice of Entry of Order (04/10/2019)

Notice of Entry of Order (04/10/2019)

Defendants’ Answer to Plaintiff’s Second Amended Complaint
and Counterclaim (04/23/2019)

VOLUME V

Defendants’ Answer to Plaintiff’s Second Amended Complaint
and Counterclaim (04/23/2019) (cont’d)

Notice of Entry of Order (05/16/2019)

Reporter’s Transcript of Motion (Preliminary Injunction
Hearing) (06/03/2019)

v

0837-0860

0861-0875

0876-0881

0882-0892

0893-0897
0898-0903
0904-0909
0910-0916

0917-1000

PAGES

1001-1083

1084-1089

1090-1250
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VOLUME VI

Reporter’s Transcript of Motion (Preliminary Injunction
Hearing) (06/03/2019) (cont’d)

Order Setting Settlement Conference (06/04/2019)

Acceptance of Service of Counterclaim on Counterdefendants
Front Sight Management, LLC, Ignatius Piazza, Jennifer Piazza,
VNV Dynasty Trust I and VNV Dynasty Trust II (06/14/2019)
Notice of Entry of Order (06/25/2019)

Notice of Entry of Stipulation and Order Regarding Defendants’
Judicial Foreclosure Cause of Action (06/25/2019)

Reporter’s Transcript of Preliminary Injunction Hearing
(07/22/2019)

VOLUME VII

Reporter’s Transcript of Preliminary Injunction Hearing
(07/22/2019) (cont’d)

Reporter’s Transcript of Preliminary Injunction (07/23/2019)
Business Court Order (07/23/2019)

Order Re Rule 16 Conference, Setting Civil Jury Trial, Pre-
Trial/Calendar Call and Deadlines for Motions; Discovery
Scheduling Order (08/20/2019)

Notice of Entry of Order Granting in Part and Denying in Part
Counterdefendants’ Motions to Dismiss Counterclaim
(09/13/2019)

Notice of Entry of Order Denying Plaintiff’s Motion for
Temporary Restraining Order and Preliminary Injunction related
to Investor Funds and Interest Payments (09/13/2019)

v

PAGES

1251-1313

1314-1315

1316-1317

1318-1324

1325-1330

1331-1500

PAGES

1501-1513

1514-1565

1566-1572

1573-1577

1578-1584

1585-1591
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Notice of Entry of Order Staying All Subpoenas For Documents
and Depositions which were Served on Non-Parties by Plaintiff

(09/13/2019)
Plaintiff’s Motion for Sanctions (09/17/2019)

Reporter’s Transcript of Hearing (Preliminary Injunction
Hearing) (09/20/2019)

VOLUME VIl

Reporter’s Transcript of Hearing (Preliminary Injunction
Hearing) (09/20/2019) (cont’d)

Order Scheduling Hearing (09/27/2019)

Counterdefendants VNV Dynasty Trust [ and VNV Dynasty
Trust II’s Answer to Counterclaim (09/30/2019)

Counterdefendant Dr. Ignatius Piazza’s Answer to Counterclaim

(09/30/2019)

Counterdefendant Front Sight Management LLC’s Answer to
Counterclaim (09/30/2019)

VOLUME IX

Counterdefendant Front Sight Management LLC’s Answer to
Counterclaim (09/30/2019) (cont’d)

Counterdefendant Jennifer Piazza’s Answer to Counterclaim
(09/30/2019)

Defendant EBS Impact Advisors LLC’s Opposition to
Plaintiff’s Motion for Sanctions (09/30/2019)

Declaration of Robert Dziubla in Opposition to Plaintiff’s
Motion for Sanctions (09/30/2019)

Vi

1592-1599

1600-1643

1644-1750

PAGES

1751-1930

1931-1932

1933-1957

1958-1981

1982-2000

PAGES

2001-2005

2006-2029

2030-2040

2041-2044
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Reporter’s Transcript of Motions (Defendants’ Motions to

Quash Subpoena to Wells Fargo Bank, Signature Bank, Open

Bank and Bank of Hope) (10/09/2019)

Reply to Opposition to Plaintiff’s Motion for Sanctions
(10/18/2019)

VOLUME X

Reply to Opposition to Plaintiff’s Motion for Sanctions
(10/18/2019) (cont’d)

Notice of Intent to Issue Subpoena to Lucas Horsfall, LLLP
(10/22/2019)

Notice of Intent to Issue Subpoena to Bank of America, N.A.

(10/22/2019)

Plaintiff’s Motion to Quash Subpoenas (10/29/2019)
Defendants’ Opposition to Plaintiff’s Motion to Quash
Subpoenas to Third Parties Bank of America and Lucas

Horsfall, Murphy & Pindroh, LLP (11/6/2019)

VOLUME XI

Defendants’ Opposition to Plaintiff’s Motion to Quash
Subpoenas to Third Parties Bank of America and Lucas
Horsfall, Murphy & Pindroh, LLP (11/6/2019) (cont’d)

Notice of Entry of Order Granting Defendants’ Motion to
Advance Hearing regarding Plaintiff’s Motion to Quash
Subpoenas (11/08/2019)

Reply to Opposition to Motion to Quash Subpoenas
(11/15/2019)

vii

2045-2232

2233-2250

PAGES

2251-2297

2298-2378

2379-2459

2460-2478

24779-2500

PAGES

2501-2655

2656-2660

2661-2750
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VOLUME XII

Reply to Opposition to Motion to Quash Subpoenas
(11/15/2019) (cont’d)

Notice of Entry of Order Shortening Time (11/15/2019)
Notice of Entry of Order Granting in Part and Denying in Part
Defendants’ Motions to Quash Plaintiff’s Subpoenas to Non-
Parties Empyrean West, Jay Carter and David Keller
(12/6/2019)

Notice of Entry of Order Granting Defendant’s Motions to
Quash Plaintiff’s Subpoenas to Non-Party Banks (12/6/2019)

Notice of Entry of Stipulation and Order Regarding Exhibit
(12/6/2019)

Notice of Entry of Order Denying Plaintiff’s Motion to Quash
Subpoenas to Plaintiff’s Bank and Accountant (12/6/2019)

Notice of Entry of Order Shortening Time (12/11/2019)
Notice of Entry of Order (12/18/2019)
Notice of Entry of Stipulation and Order (12/18/2019)

Notice of Entry of Order Denying Plaintiff’s Motion to Quash

Subpoenas to Morales Construction, Top Rank Builders and All

American Concrete and Masonry (12/19/2019)

Notice of Entry of Order Denying Plaintiff’s Motion for
Sanctions Related to Defendant EB5IA’s Accounting Records
(12/19/2019)

Notice of Entry of Order Denying Plaintiff’s Motion to Stay
Enforcement of Order Denying Plaintiff’s Motion to Quash

Subpoenas to Bank of America and Lucas Horsfall (01/02/2020)

viii

PAGES

2751-2776

2777-2785

2786-2793

2794-2800

2801-2816

2817-2822

2823-2836
2837-2840
2841-2846

2847-2853

2854-2860

2861-2866
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Notice of Entry of Order (01/17/2020)
Statement of Undisputed Facts (01/17/2020)

VOLUME XIII

Statement of Undisputed Facts (01/17/2020) (cont’d)

Notice of Entry of Findings of Fact, Conclusions of Law, and
Order Denying Defendant Las Vegas Development Fund LLC’s
Motion to Dissolve Temporary Restraining Order and to
Appoint a Receiver (01/23/2020)

Notice of Entry of Order on Status Check Regarding Discovery
Responses/Plaintiff’s Motion to Compel (01/23/2020)

Motion for Summary Judgment as to the Counterclaims Against
VNV Dynasty Trust I and VNV Dynasty Trust 11 (01/23/2020)

Motion for Summary Judgment as to the Counterclaims Against
Jennifer Piazza (01/23/2020)

Defendant and Counter Claimant LVDF’s Objections to
Plaintiff and Counter Defendant’s Statement of Undisputed
Facts (02/03/2020)

Defendant and Counterclaimant LVD Fund’s Opposition to
Counterdefendant Jennifer Piazza’s Motion for Summary
Judgment [redacted in district court filing] (02/03/2020)

Defendant and Counterclaimant LVD Fund’s Opposition to
VNV Dynasty Trust I and VNV Dynasty Trust II’s Motion for
Summary Judgment [redacted in district court filing]
(02/03/2020)

X

2867-2874
2875-3000
PAGES
3001-3080

3081-3091

3092-3095

3096-3143

3144-3166

3167-3222

3223-3239

3240-3250
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VOLUME X1V

Defendant and Counterclaimant LVD Fund’s Opposition to
VNV Dynasty Trust I and VNV Dynasty Trust II’s Motion for
Summary Judgment [redacted in district court filing]
(02/03/2020) (cont’d)

Declaration of C. Keith Greer in Support of Defendant and
Counterclaimants’ Oppositions to Jennifer Piazza and the VNV
Dynasty Trust I and II Motions for Summary Judgment
(02/03/2020)

Notice of Entry of Order (02/07/2020)

Motion to Seal and/or Redact Portions of Defendants’
Oppositions to Jennifer Piazza and the VNV Trusts’ Motions for
Summary Judgment to Protect Confidential Financial
Information, Motion for Order Shortening Time and Order
Shortening Time (02/11/2020)

Notice of Entry of Order Shortening Time (02/11/2020)

Defendant Las Vegas Development Fund LLC’s Opposition to
Motion to Seal and/or Redact portions of Defendants’
Oppositions to Jennifer Piazza and the NVN Trusts” Motions for
Summary Judgment to Protect Confidential Financial
Information (02/14/2020)

Notice of Entry of Order Regarding February 5, 2020 Status
Check (02/19/2020)

Notice of Entry of Stipulation and Order Resetting Hearings and
Briefing Schedule (02/25/2020)

Response to Defendant LVDF’s Objections to Statement of
Undisputed Facts and Countermotion to Strike (02/28/2020)

Notice of Entry of Order (03/02/2020)

PAGES

3251-3256

3257-3326

3327-3330

3331-3348

3349-3368

3369-3380

3381-3385

3386-3391

3392-3411

3412-3416
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Notice of Entry of Order (03/03/2020)

Notice of Entry of Order (03/12/2020)

Notice of Entry of Order (04/01/2020)

Notice of Entry of Order (04/01/2020)

Defendant and Counterclaimant Las Vegas Development Fund,
LLC’s Notice of Motion and Motion for Leave to Amend the
Countercomplaint [redacted in district court filing]

(04/03/2020)

VOLUME XV

Defendant and Counterclaimant Las Vegas Development Fund,
LLC’s Notice of Motion and Motion for Leave to Amend the
Countercomplaint [redacted in district court filing]
(04/03/2020) (cont’d)

Declaration of C. Keith Greer in Support of Las Vegas
Development Fund, LLC’s Motion for Leave to Amend the
Countercomplaint (04/04/2020)

Opposition to Motion for Leave to Amend Counterclaim
(04/17/2020)

Notice of Entry of Stipulation and Order to Replace Exhibit “A”

to Defendant’s Motion for Leave to Amend the

Countercomplaint [redacted in district court filing]
(04/20/2020)

VOLUME XVI

Notice of Entry of Stipulation and Order to Replace Exhibit “A”

to Defendant’s Motion for Leave to Amend the
Countercomplaint [redacted in district court filing]
(04/20/2020) (cont’d)

X1

3417-3421
3422-3429
3430-3436
3437-3441

3442-3500

PAGES

3501-3640

3641-3645

3646-3692

3693-3750

PAGES

3751-3891
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Notice of Entry of Order (04/28/2020)

Reply in Support of Defendant and Counterclaimant Las Vegas
Development Fund, LLC’s Motion for Leave to Amend the
Counterclaim [redacted in district court filing] (04/29/2020)

VOLUME XVII

Reply in Support of Defendant and Counterclaimant Las Vegas
Development Fund, LLC’s Motion for Leave to Amend the
Counterclaim [redacted in district court filing] (04/29/2020)
(cont’d)

Defendant Las Vegas Development Fund, LLC’s Motion for
Clarification on Order Shortening Time (05/01/2020)

Opposition to Defendant Las Vegas Development Fund LLC’s
Motion for Clarification on Order Shortening Time
(05/11/2020)

Notice of Entry of Stipulation and Order to Extend Discovery
Deadlines and Continue Trial (Second Request) (05/13/2020)

Amended Order Setting Jury Trial (05/13/2020)

Notice of Entry of Order Granting Las Vegas Development
Fund, LLC’s Motion to Compel Production of Documents or, in
the Alternative, Motion for Preliminary Injunction to Address
Front Sight’s Continuing Violation of Section 5.10 of the
Construction Loan Agreement and Request for Limited Relief
From the Protective Order (05/18/2020)

Notice of Entry of Order Granting Defendant and
Counterclaimant Las Vegas Development Fund, LLC’s Notice
of Motion and Motion for Leave to Amend the
Countercomplaint (06/04/2020)

Xii

3892-3896

3897-4000

PAGES

4001-4006

4007-4016

4017-4045

4046-4056

4057-4061

4062-4067

4068-4072
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Defendants’ Answer to Plaintiff’s Second Amended Complaint;
and First Amended Counterclaim /redacted in district court

filing] (06/04/2020)

VOLUME XVIII

Defendants’ Answer to Plaintiff’s Second Amended Complaint;
and First Amended Counterclaim [redacted in district court
filing] (06/04/2020) (cont’d)

Notice of Entry of Order Granting Defendant Las Vegas
Development Fund, LLC’s Motion for Clarification on Order
Shortening Time (06/05/2020)

Notice of Entry of Findings of Fact, Conclusions of Law and
Order Denying Plaintiff Front Sight Management, LLC’s
Motion to Extinguish LVDEF’s Deed of Trust, or Alternatively to

Grant Senior Debt Lender Romspen a First Lien Position, and
Motion to Deposit Funds Pursuant to NRCP 67 (06/08/2020)

Notice of Entry of Order Denying Plaintiff’s Motion to Quash
Subpoenas to Summit Financial Group and US Capital Partners,
Inc. (06/08/2020)

Notice of Entry of Order Denying Counter Defendants VNV
Dynasty Trust I and VNV Dynasty Trust II’s Motion for
Summary Judgment (06/08/2020)

Notice of Entry of Order Denying Counter Defendant Jennifer
Piazza’s Motion for Summary Judgment (06/08/2020)

Notice of Entry of Order Shortening Time (06/12/2020)
Affidavit of Service — Michael G. Meacher (06/16/2020)
Affidavit of Service — Top Rank Builders Inc. (06/16/2020)

Affidavit of Service — All American Concrete & Masonry Inc.
(06/16/2020)

xiii

4073-4250

PAGES

4251-4262

4263-4268

4269-4275

4276-4281

4282-4287

4288-4293

4294-4305
4306-4308
4309-4311

4312-4314
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Affidavit of Service — Morales Construction, Inc. (06/16/2020)

Notice of Entry of Order Denying Front Sight Management
LLC’s Motion for Partial Summary Judgment With Findings of
Fact and Conclusions of Law (06/22/2020)

Notice of Entry of Order Granting in Part Motion for Sanctions
and/or to Compel Actual Responses to Plaintiff’s First Sets of
Interrogatories to Defendants (06/22/2020)

Notice of Entry of Findings of Fact and Conclusions of Law and
Order Granting In Part and Denying In Part Defendants’ Motion
for Protective Order Regarding Discovery of Consultants and
Individual Investors Confidential Information (07/06/2020)

Notice of Entry of Order Denying Without Prejudice Plaintiff's
Motion for Sanctions for Violation of Court Orders Related to
Defendants Responses to Plaintiffs Requests for Production of

Documents to Defendants (07/06/2020)
Notice of Entry of Order Granting Defendants’ Motion for
Protective Order Regarding the Defendants’ Private Financial

Information (07/10/2020)

Acceptance of Service on Behalf of Efrain Rene Morales-
Moreno (07/23/2020)

Counterdefendant Jennifer Piazza’s Answer to First Amended
Counterclaim (08/21/2020)

Minutes of the Court (08/26/2020)

Notice of Entry of Stipulation and Order to Extend Discovery
Deadlines (09/02/2020)

X1iv

4315-4317

4318-4327

4328-4333

4334-4342

4343-4349

4350-4356

4357-4359

4360-4386

4387-4389

4390-4403
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ALPHABETICAL INDEX

Acceptance of Service of Counterclaim on
Counterdefendants Front Sight Management, LLC,
Ignatius Piazza, Jennifer Piazza, VNV Dynasty Trust
[ and VNV Dynasty Trust II (06/14/2019)

Acceptance of Service on Behalf of Efrain Rene
Morales-Moreno (07/23/2020)

Affidavit of Service on Chicago Title Company
(10/22/2018)

Affidavit of Service on EB5 Impact Advisors LLC
(10/17/2018)

Affidavit of Service on EB5 Impact Capital Regional
Center LLC (10/18/2018)

Affidavit of Service on Las Vegas Development
Fund LLC (10/18/2018)

Affidavit of Service on Linda Stanwood
(10/17/2018)

Affidavit of Service on Robert W. Dziubla
(10/17/2018)

Affidavit of Service — All American Concrete &
Masonry Inc. (06/16/2020)

Affidavit of Service — Michael G. Meacher
(06/16/2020)

Affidavit of Service — Morales Construction, Inc.
(06/16/2020)

XV

Volume(s)

VI

XVIII

XVIII

XVIII

XVIII

Pages

1316-1317

4357-4359

0063

0060

0061

0062

0059

0058

4312-4314

4306-4308

4315-4317
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Affidavit of Service — Top Rank Builders Inc.
(06/16/2020)

Amended Complaint (10/04/2018)

Amended Order Setting Jury Trial (05/13/2020)
Business Court Order (07/23/2019)

Complaint (09/14/2018)

Counterdefendant Dr. Ignatius Piazza’s Answer to
Counterclaim (09/30/2019)

Counterdefendant Front Sight Management LLC’s
Answer to Counterclaim (09/30/2019)

Counterdefendant Jennifer Piazza’s Answer to
Counterclaim (09/30/2019)

Counterdefendant Jennifer Piazza’s Answer to First
Amended Counterclaim (08/21/2020)

Counterdefendants VNV Dynasty Trust [ and VNV
Dynasty Trust II’s Answer to Counterclaim
(09/30/2019)

Declaration of C. Keith Greer in Support of
Defendant and Counterclaimants’ Oppositions to
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CONFIDENTIAL

From: Robeit Orlubly

T lgnatius Plazza”

Ce: Mike Mescher™; ZJan Fleming”
Subject; RE: EBA fundraising in China

Doirbe: Thursday, Augiek 23, 2004 1:42:402 PM
Hi Maisk,

We had ¢ very gond discussion with the President of Sinowel USA {1ay Li) this maraing, who has now
directly taken over responsibility for the Front Sight project within Sinowel. We explainad ta him
many things, including your concern abaut the 535k cost of providing an ongoing business concern
valuation [at a cost of $25k or more, including your CPA’s costs] and gn as-completed appraisal,
Afrer extended discussion, he conceded that Sinowe: had been asking for a lot and said that Sinowe
would be satisfied to receive just the a5 completed appraisal [rost - 55«3, plus an explaratior of the
current cutstanding mortgage amaounts, payment terms, 21¢., and the completed 2013 financial
statemerts — .2, there iz na aced to have the business valuation nor six montk finzncial statements
for Jan — june 2014 from vour accountants,

Mr. 11 also said that he would be deliphted to visit with vou and Front Sight and, if possible, even
take & Mront Sight course, as he has never fired a gunan his lite, He has alresdy seen the saveral
rarketing videos that yvou have made and thus has a solid understanding of what Frant Sight does,
its popularity in Amenica, and the growing rumber of students,

Given that we are haping t0 receive USCES approval within the next 30 - 60 days, our strong hape is
that Sinowel would be able to start its EBS marketing efforts in Ching immadiazely, i.e. by the
November — Decamber timeframe and thus within the first quarter of the 2015 federal fiscal vear.
That way Front Sight will be one of the prime prodects being marketad in the early part of the federal
hiscal year befure the Chinese visa alfacation starts burmping up against the numerical cap sometima
in zhe sumrner of 2015,

We'd be happy to jurp on the phone with you and Lalk all of this cver, as we sure would ke to get
that a3 cormpleted appraisa! done asap and certainly before the USCIS approval cames in, so that we
are then in a position to star marketling immediately.

Thanks,

Bub

From: Ignatius Plazza [mailta:ignatius@frontsight.cnm]
Sent: Tuesday, August 26, 2014 5:47 PM

Ta: 'Robert Dziubia'

Ce: "Mike Meacher'; ‘Jon Flerning

Suhject: RE: EBS fundraising in Ching

Once you have USCIS approvai ang the Chinese nationals who run the US office of Sincwel have
been out to Frant Sight to see i, smell iT, obgerve all the students atterding courses and recognize
what o godd mine Front Sight is now and how much more gold we wil: mine from it as soon as the
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resort is completed, |wil: ther: 2ccept 2 personal meeting them at my location in GA to answear their
guestion and have them answer mine, At that point, i it feels right, | will authorize whal you are
resuesting,

From: Robert Dziubla [maito. rdziubiz@ebSimpacteapital.com]
Sent: Tuesday, August 26, 2014 4:21 FM

To: ‘Ignatius Plazza®

Cc: ‘Mike Meacher'; "Jon Fleming'

Subject: RE: EBS fundraising in China

H: Waish,

First off, we cartainly hope that vou and your family are well and that the Napa earthguake weas far
enough way that vou werer't affected. If otherwise, please let us krow and, esparially, if there’s
anything we can do to help,

In the meantirme, we are discussing w th Sinowel your concerns below and will ring you as soon as
we: have ryn that Chinese maze.

Best regards,

Bab

From: Ignatius Piazza [mammanua@immsjgm,mm]
Sent: Friday, August 22, 2014 11:20 AM

To: 'Rabert Dziubla'

Cc: ‘Mike Meacher'; "lon Fleming'

Subject: RE: EBS fundralsing in China

You make it sound so easy.

Wish it weere true.

ITwill cost me anather 525K just io do interim first six months of 2014 financial sratements.

Plus 15K for these appraisats and business valuations.

Plus anther 3K in tirme spent with my accountant explaining everything when Sinowel's peasie don't
understand the financials or :mnortgage documents.

Howr does front Sight recover all the costs for this new reguest plus everything else | have spent up
ta this point?

What guarantee do | have that Sinowsl will aczually raise the 75 million without us ALSD having to
pay the 106K for the road show and advertising if Sinowel doesn’t raise the maney?

From: Robert Dzlubta [

Sent: Friday, August 22, 2019 10:43 &M
To: Ignatius Piazza

Crei Mike Meacher; Don Fleming'
Subject: EBS fundraising in China

Dear Naish,
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As you know, we are expecting 1o receive USCIS approval of the Front Sight project sometime in the
next few weeks, at which paint we will kick off the roadshows and fundraising in China.

Ower the past many manths, we have been aggressively working 1o grow our marketing agent
network worldwide, with an especially strong focus on China fiest {as it accounts for about 80% of &l
EBS funding), followed by India and then Latin Amenca. We are vary pleasad to say that we have
developed a strong relationship with a Chinese firm called Sinowel Wealth Management, which is
the largest private wealth management firm in China. Sinowel has 16 wealth management offices
arrass Ching (plus several mora |T offices providing back-office support), and has ovar 150 financial
adwisars in China, Sinowel als0 has a US subsidiary in Washington DC that is staffed by 3 couple of
really smart, and very nice, Chinese nationals who have lived in the US for over 15 years and have
MBAs in real estate from US universities. That LS subsichary and a dedicated group of executives in
Ching focus on EBS fundraising.

Pursuant to an NDA [Non-Disclosure Agresment} that Sinowel executed several months ago, we
have been aducating them sbout the Front Sight project in great detail. They are wery enthusiastic
about the opportunity and have spent much time analyzing the information that we have provided
and also educating their marketing team in China in preparation for the lavnch. As part of their dug
diligence, which has been exhaustive and well-taken, they have raised three points that we
discussed with Mike yesterday, and Mike said we should talk with you.

But first, the really good news is that because Sinowel is a dedicated wealth management firm with
over 20,000 clients, each of wham has a minimum net worth in excass of US 5500,000, they are able
o market the Front Sight project directly and promptly 1o their already-established clientele without
having to do endlass advertising and roadshows acrass China, all of which is very expensive, typically
costs about 5100k or mere, and takes many months, Because of this significant advamage working
with Sinowel, we anticipate that the 596k that was allocated to “Intermational Marketing in China” in
our muiually agreed budget (see, Budget & Timeline attachment to the February 14 engagement
letter], can be cut by at least 525k,

Turning to Sinowel's due diligence requests, there are three:

1. Mortegge statys and payments — to date, we have received from Frant Sight and provided to
Sinowed, financial statements for 2008, 2009, 2010, 2011 and 2012, The 2011 financial

statements were preparad by your accountants, and on pages 9 - 10, Notes 3 - 5, discussed
the sutstanding secured mortgages and unsecured promissory NOtes:

a. MNote 3 states that the Holocek first mortgage accrues interest at 18%. We
understand from Mike, hawever, that the mortgage has since been modified and is
now accruing interest at 12%. Unfortunately, the 2012 financial statements appear
to be simphy a Quickbooks type of repart and have no notes of discussion of any kind
concerning the mortgage.

b. Note 4 discusses the second mortgage that secures the litigation settlement
liability. Again, the 2012 financial statements do not shed any further light on this
ahligation.
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c. Note 5 discusses a nurmber of unsecurad promissory notes that acerue interest at
20%. The 2012 financiats do not discuss this obligation. Mike told us yesterday that
he thinks these have been paid off.

Sinowel request: Sinowel has asked that we provide them with 2012 and 2013 full year financial
statements, including an explanation of the various mertgages and cther unsecured abligations if
any. In this regard, we also wish to receive a copy of the current mortgage documents, since all of us
will need to have reviewed thern and have them in our records in order to comply with the US
securities law reguirements attendant upen an EBS raise,

2. Appraisal of as-completed Timeshare Resort — You will recall that we had Mark Lukens of
Hospitality Real Estate Counselors {HREC) do an appraisal of the approximate 250 acres that
Front Sight will dedicate to the Timeshare Resort. That appraisal concluded that the land
hatl a value of 825m and also concluded that there was indeed substantial market demand
far the Timeshare Resort.

Sinowe! request: Sinowel has asked that HREC expand their initial appraisal 10 include a projected
value for the as-tompleted Timeshare Resort &Vacation Club. Sinowel very much wants this
documentation because they firmly believe that it will make it even easier 1o sefl the Front Sight
project 1o their clients, We have discussed this request with hark Lukens, and he has said that he
can complete the assignment within a couple of weeks at a cast of $5,000.

3. Dn-going Business Yaluation of Frgnt Siaht — As part of our engagement with you, we did not
contemplate, nor request, 3 business vatuation of Front Sight on a going-concern basis,
hecause at that time your plans were to split off the resort parcel into a separate company
that would own and develop the timeshare resort -- and we were going to raise $75m to
develop this separats timeshare resort as a stand-alone entity. Subsequently, however, you
charged your mind and decided that Front Sight Management would continue 1o own,
develap and operate the entire property and business as an integrated entity.

Sinowel request: Sinawe! has asked that we provide them with a valuation of Frant Sight as an
ongoing busingss cancern, since the $7%m they will be raising from their clients will be used te build
the timeshare resort and also improve the entire 550 acre property and business, Sinowel very
much wants this documeantation because they firmly believe that it will make it even easier to sell
the Frant Sight project to their clients. We think this is a reasonable request. As you probably know,
however, getting an ongaing business concern valuation from a brand narne firm such as Goldman
Sachs or even Houlihan Lokey (LA based regional investmant bank) will cost at least 550 — 200k, We
discussed this cost cancern with Sinowel, and they would be cormfortable with a valuation from a
firm that we have confidence in. Based an that, | talked with an old mvestment banking buddy of
raine, Ed Blum, wha is based in Washingron DC, has his own investment banking firm {Blum & Co.,
www blumandcg.com) and a very smart and experienced investment banker. Because of cur 20-
vear friendship, Ed has agreed to do a business valuation of Front Sight for 510k, which is very
reasonable. Ed has said that once he receives 5 years of financial statements [200% — 2013) plus a
sumrmary accounting for the first six months of 2014, ha can complate the business valuation in
about 2 weeks.
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in surn, for Sinowel ta be in a position to market Front Sight effectively and quickly in China, they
need the expanded appraisal and a business valuation, both of which will cost 515k, Because
Sinowel will be our lead agent in China for the EBS ratse, the international marketing costs will
decrease by more than the 515k, We kindly ask that you approve these requests.

Please don’t hesitate 1o let us know if you have any quastions.

Best regards,

Baob
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EBs impact Capital CON FI DENTI%JTWM; Capival Regional Center, T1.C

6 SOUTHWOOD BOULEVARD, 3UITE 13
P05, BUK 3362
INCLANE YILLAGE, KEVATrA P

Tekpaanc: (858) 691367
Facrimik:  (E3H) SR2170H

Via Emall to; USCIS.immigrantinvestarProgram@@ustis.dhs.gov
With copy via email to:

Nevada Senater Dean Heller (Dean Heller@heller senate gov)
Copy to Sarah Paul, Legislative Director [Sarah_Paul@heller senate.gov)
Nevada Governor Brian Sandoval (zovernor@govmail.state. fiv.us)

Nevada State Senator Pete Goicoechea (pecicoechea@®yzhoo.com)

January 23, 2015

Director Leor Rodriguez

LLS. Citizenship & Immigration Service
111 Massachusetts Avenue
Washington, D.C.

Ra: Expedite fequest for RCW 1410553734: EB5 impact Cagital Regional Center LLE and Front
Sight Exernplar Project

Dear Directer Rodrigues:

We are submitting this request to expedite on behalf of ourselves and with respect to Front Sight
Firearms Training Institute {"Front Sight”), as the exemplar project of EBS impact Capital Regional
Center LLC ("Regional Center”). Our 1924 application was received by USCIS on April 15, 2014 (Form |-
797C ks attached, Notice of Action / Receipt).

When the 1-924 was filed, the USCIS processing timeling wes about 4.5 months. In August 2014, the
pracessing timeline then jumped to about 8.3 months, and then Jumped {o 9 months a month or two
later. Mow., on January 12, 2015, the USCIS timeline has jumped to 10.3 months. These continual
delays have caused severe financial f0s5 to Front Sight and the Regional Centet. They are also harming
Nye County, Nevada by denying this high unemployment jurisdiction the 1,822 jobs this project will
deliver, These costs are further defined below,

Frangt Sight, EB5 Im Capital Regional Center LLC and Nve Cou Mevada are Suffering Sever
Financial Loss

Front Sight is the most highly respected and largest firearms training institute in the United States.
Front Sight teains over 31,000 civilian, rodlitary and law enforcement students per year {representing
88,273 training days) in safe and effertive firearms handiing, which of course is something of
tremendous importance to every sesponsible person in the United States. Because of its burgeoning
papularity and attendance, Front Sight is desperately in need of new lodging facilities to host its tens of

~
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Director Leon Rodriguez CO N F I D E N TIAIEBE. Impact Capital

.S, Customs & Immigration Service
January 23, 2085
I -

thousands of studenis. Front Sight therefore has engaged the RC 1o raise $75m to fund the
development of the Front Sight Resort & Vacation Club ("EBS Project”) and relatad facilities.

in additien, Front Sight is currently the 13% largest employer inn Nye County, Nevada. Upon completion
of the EBS Projact, Front Sight wifl agd 408 new full-time jobs to Nye County, thus making Front Sight
the 4™ largest employer in the County. See, regort by the Nevada Department of Employment Trairing
and Rehabilitation, http:/fwww. nevadaworkforee.com/fPAGEID=6783UBID=169, and Economic
Impact Analysis contained within the 1924 application, p. € {Nov. 18, 2013).

a. Double the Interest Rate: 12% vs. 6% - $500.000 Loss

Currently, Frent Sight has about 510,000,000 in private mortgage debt that bears an annual interast
rate of 12%. The Regional Center has agreed to sponsor Front Sight as an exemplat project and
through its affiliate, Las Vegas Developmeant Fund LLC {*Fund”}, provide to Front Sight a $75,000,000
EB 5 loan bearing interest at the rate of 8% annually, fhe first $1¢ million of the new loan from the
Fund will be used to pay off the existing debt, including transactional costs and fees, thus cutting the
current annual nterest rate of 12% in half.

Continuing delays in the approval of the 1-924 arg causing Front Sight’s annual intergst cost 10 be
double what it shouid be and is inflicting approxamately $500.000 per vear of tosses an Front Sight.

b. Increased Construction Cost - $2.2 Million

The £BS Project has a hard construction cost of 549,005,108, See, Exhibit H to EBS Project Business
Plan submitted as part of tha 1924,

Construction costs have increased by 4.45% between 2013 apd 2014. See the attached article from

one of the ieading US general construction cempanies: Turner Canstruction Campany, Jurner Building
Cost index 20014 (alsc can be viewed at hitp:/ /’www turnerconstruction.comy/cost-index).

Because of the delayed approval, Front Sight will suffar increased construction costs of at 52,184,732,
which is a severe financial ioss.

c. Potential loss of EBS Funding

The Regianal Center and its dedicated marketing agents in Ching and elsewhere arpund the warld are
solely dependent on the approval of the Regional Certer and the Front Sight exemplar project in order
ta provide the $75m construction loan to Front 5ight. At a 6% Interest rate, this loan represents $4.5
million per year of lest interest income to them. Because of the USCIS processing delay, Front Sight is
deeply concerned that the Regional Center and the Fund will abandon the Front Sight exemplar project
and proceed to other projects that can be done immediately. That potestial loss of FES funding woukd

)
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Director Leon Rodrigucy CO N F I D E N T IAIEBs impact Capital

U5, Customs & Immigration Service
January 23, 2015
T

foree Front Sight to continue paying 12% interest on its current mertgages, representing added interest
cost of 5500,000 per year far four yeats, at a total cost of 52,000,000

The attached Expedite Reguest from the Regional Center to USCIS supports our concern about the
fiegional Center having 10 focus its efforts on other projects. The loss of the Regionat Center support
for the EBS project will materially impact our abllity to build the Resort & Vacation Club, resulting in
tosses to Frent Sight in excess of $350,000.000. See, EBS Project Business Plan submitted as part of the
924, froject Financiol Projections, p. 4.

d. Advertising and Reputational Loss - $3.3rp++

Front Sight has been spending over 533 million in advertising the forthcoming Resort & Vacation Club
to its more than 750,000 subscribers. The failure to build the Resorl because of the delayed approval
means that this advertising expense is for naught and not only represents a direct loss of 53.3m , but
also has inflicted substantial reputational loss on Front Sight that could easily exceed many times this
amnpunt. The loss of credibility with the Front Sight student base is substantial because of the USCIS
delays.

&. Costs to EBS Impact Capital Regional Center LEE - $125 000

The EBS impact Capital Regional Center LLC has invested over $125,000 in the exernplar project of
Front 5ight. we did so because Nye County, Nevada does not have a Regional Center with the
apptropriate job codes for 2 resort project. If the Front Sight project does not receive USCIS approval,
the costs of developing a Regional Center that includes Nye County ceuld be lost.

f. Costs to Southern Nevada and Nye County, Nevada

The jobs created by the Front Sight praject according to Professar Sean Flynn, PhD. of impact
Econometrics LLC, will be 1822 Given the high uremployment and the even higher under employment
in Nye County, Nevada the aconomit impact of the delay of these jobs i millions of dollars that ks not
going inte the struggling economy of Southern Nevata.

W

Because of those quantifisble and substantial costs of continued delay, we respectfully request that
USCIS immedistefy approve EBS Impact Capital Regionai Center LLC and Front Sight Exemplar Project

{RCW 1410551734). -
2% /7’

FS 03008

3010



Direcior Leon Rodriguez C O N Fl D E NT IALBS impact Capital

1.8, Customs & Immigration Service
Fanuary 23, 2015
TR |

Please contact the undersignad if you require further infermation or detail on this request.

Respectfully submitted,
o

r— P
ot [
ﬁ:enutn hiz

Prasigent }f CEQ
£

ot Front Sight Firearms Training Institute

Encl.
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Turner Building Cost index 2014 Fourth Quarter Forecast

i
“Growth tn non-residendial
constructian was staady =

the fourth guarter In virtually

al: dpmestic markats, Higher

wonstruction cost escalations

in urhan centers with increased -

construction activity, as wejl as

selective megn-projects, are diiving

the average domestic construction

cost ingreases.”

Att:n Riveth

Ying Teamdont .
" S e H &

Quarter tndex A%
4th Quarter 2014 a1y a.49%
3rg Quarter 2014 Q08 1.34
2nd Quarter 2014 EDB 124
1= Quarter 2014 885 (1L.RG
Year Average Index 9%
2014 o902 4.4
2013 864 4.1
2012 £30 21
2011 812 1.8
2010 Tea 4.0
2004 B3z B4
2008 08 G.3
2007 554 L
2006 a3 0.6
2005 717 85
2004 655 4
2003 621 0.3
2002 618 160

amner
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Froer: Babert Deibla

To: “HMike Meachar”

Subject: RE: Request for marketing and ravel maoney
Draipm: Wednesday, July 29, 2015 5:34:26 F¥%
Attachments: j 4l

hike

Thanks., Here's the Ward document, We have thanked Hargy's office and Heller's BC office.

Bab

From: Mike Meacher [mailtozmeacher@frontsight.com]
Sent: Wednesday, July 29, 2015 5:13 PM

Ta: 'Robert Dziubla’ <rdziubla @ebSimpactcapital.com:=
Subject: RE: Request for marketing and travel money

Bob,

i hate to be a technology dolt but | cannot get your attachment {0 open. | also tried to
save it and open it from a saved document and | get a message that indicates it
needs to be “converted”.

Can you save it as a VWord document or a .pdf file and resend please?

| alse copied you on a brief thank you email to Helier's office. Since you and Jon did
most of the communication with Hardy and his staff, please send a similar thank you
to them on my behalf.

Thanks,

Mike

From: Robert Brubla (nallpuiiublaGebSinpackantal o)

Sent: Wednesday, Juty 25, 2015 5:04 PM

Ta: 'Mike Meacher'; Jon Fleming
Subject: RE: Request for marketing and travel money

Dear Mike,

Thanks for your thoughts. We understand yvour concerns and trust that the attached meme will help
vou to understand the scooe and cost {both monetarity and physizally upon Jor and me) of our
marketing efforts.

Bob
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From: Mike hMeacher {mailtemeacher @irontsight.com)

Sent: Tuesday, July 28, 2015 5:13 PM

To: Robert Dziublz <rdziubla@ebSimpactcapitat.com>; lon Fleming
<ifleming @ i r o

Subject: Request far marketing and travel maney

Bob and Jon,

Your mention of the multiple other marketing countries to whom you will market the
Front Sight EB-5 opportunity is news to us. We have only previously discussed
countries other than China in a tangential manner. You have 1old me that Sinowel
has thousands of wealthy clients with whom they have a pre~existing fiduciary
relationship. With this relationship, why can't they sell it out quickly? We certainly
don't object to other sources for investors. We want it sold out ASAP.

For Naish and | to better understand what you are planning, the costs and the
timeline, piease get us some detail.

We would like to see from Sinowel {and each of the other marketing entities) a
detailed prediction on the timeline to sell investors in this project. What Naish and |
really want to understand is how soon will they have the full subscription of 150
investors.

Because of the delays in getting approval from USCIS, all your marketing sources
should be ready to go now. Ws have provided you with still photos, video
components for your marketing video and all the other datail you requested.

Help us understand the marketing gamepian, timeline and costs from here to the
finish line. After we understand this, Naish and | will arrange a call to discuss the
details with you both.

Thanks,
Mike

Maacher@frontsight. com
702-425-5550

From: Robert Dziubla Emailko:rdziubla@ehSimpactcapital.com]
Sent: Tuesday, July 28, 2015 11:16 AM

To: 'Mike Maacher'; 'Jon Flzming'

Subject: RE: Request for marketing and traval money

Dear Mixe,
Wwe really do disagree with you on this poini.

We have worked ceaseless|y gerting 1o this stage where we have USCIS agproval for the Frant Sight
projact and can begin the marketing efforts but are now being tokd that Front Sight doesn’t want 1o
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pay for i1, This really is our area of expertise and we know how to do it But we need the agreed-to
resources to do it

Front Sight contractually committad to pay the expenses thal were autharized in the signed

engagement letter and budget of February 14, 2013, which also requires that all payments fe made
promptly upon being invoiced. We expect Front Sight to honor that commitment,

Yes, we will be using Sinowelin China, but mamwmmmmm

Egm We | and derwatweiv Frcnm Sugm] wioid be hc:rrlbla,r and tragacallv Fermiss |1= WE WEe 10 rely anly
upen Sinewel and anly upon the Chinese market. China, like any other country and market, is
subjecs to volatility - and right now the Chinese markets are experiencing severa volatility, with the
Shanghai and Shenzhen stock markets declining by 8% vestesday alone. Mo one can accurately
predict all the results of that izvel of volatility and its potential effect on CBS tinanging in China. K
may have a positive effect, or it could have a negative effect. A the same time, EBS has becoma
increasingly popuiar around the world because the US provides safety and stabflity to investors fram
around the workd who are besat by the increasing strife and turmoil in s¢ many countries. And our
jub is to locate those investors worldwide.  That is the job that Front Sight engaged us to do, and
that is what we have been doing and witl cantinua 1o de, But Front Siht must honar its
cormmitment to us 52 that we can do our job.

IT you wish to distuss this further on tha phone, we are availabls.

Bah

From: Mike Meacher [mailto:meacher@®frontsight.com]
Sent; Tuesday, fuly 28, 2015 10:24 AN

To: Robert Dziubla *:.Ldzlu_b_a_@e_tﬂmuaﬁcaﬂ_tame:* Jon Fleming

<flemingi@ | =
Sul:uect: Request far marketing and travel money

Bob and Jon,

Below you are requesting $101,000 for International Marketing and Travel. Naish and
| have discussed this and this marketing budget was created before you met and
contracted with Sinowel. Since Sinowel has the customers and the financial incentive
to push them into the Front Sight project, the marketing budget should bg naxt to nil.
Regarding fravel, Front Sight will promptly reimburse you for any reasonable travel
expenses upon submission of receipts for that travel.

Mike
Meacher@frantsight.com
702-425-6550
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From: Robert Dziubla [malito:rdzivbla@ebSimpacicapital.oom]
Sent: Monday, July 27, 2015 1:46 PM

To: Mike Meacher

Cc: Jan Heming

Subject FW; Approval letters EB-5 Impact Capital RCW1410551734

Wike
As per our tfc just now, here's the APPROVALE Yay, and thanks for your palicnce,

We will canfer with Sinvwel to start the marketing ASAP, Needless to say, Jon and | will be going to
China soon for tha road show, 50 we kindly request payment of $101k under the approved budget
line iterns for International Marketing and for Travel {which totaled $111k -~ 436k for internationai
rnarketing and 515k for travel) kees the $10k that Front Sight zlready paid and that we apalied 1o the
wabsite development and the updared appraizal by Mark Lukenrs).

Best regards,

Boh
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MEMORANDUM
TO: lgnatius Piazza
Mike Meacher
FROM: Robert Dziubla
CL: Jon Flarming
RE: International marketing and travelcosts
DATE: 29 July 2015

Dear Naish and Mike:

We look ferward to working with you to resolve the issue of international marketing and travel
costs as quickly as possible s0 that we can devote cur efforts to actually raising the $75m.
Fortunately, we all agree on the key point, which is as Mike stated in his email: “Wa want it sold
out ASAPR."

1. Countries other than China

During the course of aur discussions with you over the past many moenths, we have stated that
we iniend to market the project worldwide and, specifically, that in addition to China we had
established a marketing agent platforrm in India, Your understanding was that those references
were tangential.

While China currently accounts for the majority of EBS money, we believe that it is utterly
essential to target other countries for five strong reasons:

a. China EBS Visa Allocation Maxed Out. Because the EBS program is so popular in
China, the EB5 visa allocation for China maxed out starting in May 2015 and the US
Siate Department has implemented a "retrogression” policy with regard to Chinese
EBS visas. This means that all new Chinese EB5 applhcants must now gat in line and
wait until an EBS visa becomes available for them. The practical effect is that
Chinese applicants get assigned a number and will have to wait, at least for now,
ancther year or two to get their EB5 visa and, therefare, their waiting time will be in
the 4 - 5 year range, with that waiting time predicted to grow perhapsto 6 or 7
years.

Mo one knows whether and to what extent this retrogression will chill the Chinese
desire for EB5 visas,
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b. China Stock Market Volatility. Rizht now the Chinese markets are axpariencing
severe volatility, with the Shanghai and Shenzhen stock markeis declining by 8% on
Monday alone. Mo one can accurately predict all the results of that level of volatility
and its potential effect on EBS financing in China_ It may have a positive effect, or it
could have a negative effect.

¢. China Real Estate Bubble. Over the past year or more, China has experienced a
large real estate bubble with many large apartment and retail complexes remaining
vacant. The press is replete with staries and pictures of those ghest towns. The
Chinese government moved to corract this bubble and put restrictions on real estate
lending and ownership periods etc. Because many people had significant amounts
of money irwested into the real estate market, they are now hurting. And for those
people who still had excess cash becayse of the high Chinese savings rate and were
dissuaded from real estate investing, they then turned to investing that money inio
the stock market —which as noted abhove is going through 2 major carrection. In
short, both of the major Chinese investment markets — real estate and stocks — are
experienting high volatility. Again, no one can accurately predict all the results of
that level of volatility and fts potential effect on EB5 financing In China. It may have
a positive effect, or it could have a negative effact.

d. EBS5 Increasingly Popular Worldwide. EB5S has become increasingly popular around
the world because the US provides safety and stability to investors from around the
world who are heset by the increasing strife and turmail in so many countries. By
comparison to other countries that have similar green card visa programs or to other
US green card programs, the EBS program is comparatively available and cheap,

For example, Chinese investers so overwhelmed the Canadian program that it was
shut down entirely in 2014, Portugal, Monaco and other such countries are charging
$1 miflion or more for their green cards with investment periods of five years or
more. While an EBS visa {green card) can be obtained in as fittle 25 two years for
anly $500k, other US green cards {permanant work, family, refugee, etc.) cantake 5
- 10 yaars, if available at all

e. Don't Put All Your Eggs in One Basket. Need we say more?

F§ 03703
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2. Target Countries

For the two years before he established EBS Impact Advisors with Jon, Bob had a 50/50 joint
venture with Guggenheim Partners, which is the $200 Billion global money management firm
basad in New York and Chicago. That J¥ was called Guggenheim Soversign LLC, and Bob was
the Vice Chairman & General Counsel. The JW's mandate was to advise sovereign states, state-
owned enterprises and large multinational corparations on economic development around the
world. As Vice-Chairman, Bob had respansibility for, amang othar things:

¥ Meeting with every major sovereign wealth fund in the Middle East,

¥' Advising Saudi Arabia on how to finance the $100+ Billion green-field
development of the “King Abdullah City for Atemic & Renewable Energy,”
which was to be the late King Abdullah’s legacy to the Saudi people;

¥ Advising the government of Ukraine on the 54 Sillion privatization of the
Ukrainian agriculture industry, which entailed meeting with top investars
and government wealth funds in Russia, Singapare, Malaysia, China and
elsewhere.

Because of that experience with Guggenheim coupled with Bob’s 20+ years as an intarnational
partner at the world's two largest law firms, we have relationships around the worid and have
had preliminary discussions with many petential agents. tn order of importance, we plan te
market the Front Sight project, both directly ourselves and through agents that we engage, in
the following countries:

Countries
China Mainiand
India

South Korea
Middle East — UAE, Kuwait, Qatar, Abu Dhabi, Bahrain, Saudi Arabia
Japan
Australia
Taiwan
Malaysia
Wietham
Singapore
Russia

Ukraing

lran

Canzda

Brazil

Africa

FS 03704
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3. Why Can’t Sinowel Sell it Out Quickly?

Mike pesad this question to us in his email of Tuesday. The answer is that maybe Sinowel can sell it out
quickly and maybe they can’t. We won’t know, however, until Sinowel has done all of its marketing and
sourced the investaors,

To avoid unpleasant surprises, however, we have planned from the beginning to market the Front Sight
project in many countries arcund the world. And our strong advice is don’t put all your eggs in one
basket and rely solaly on Sinowel. Just imagine how angry and frustrated you would be i you relied on
Sinowel alune and they sourced 49 investors. We would then have 524.5m sitting in escrow but would
never able to fund that to Framt Sight or start on the project because the minimum raise of $25m failed
by one invesior.

4. Timeline

Our plan and goal is to start the marketing immediately (assuming that Front Sight funds the marketing
costs immediately) and to have a minimum of 50 investors inte escrow by October 30 - November 15,
2015, so that we can start dishbursing the first $25m to Front Sight since the minimum raise was
achievad, with another 50 investors into escrow by lanuary 15, 2016, and the final 50 investars into
escrow by April 30, 2016, Given that construction itself will take two years and that construction costs
tend to start out slowly and then increase more rapidly as completion occurs, Front Sight will have
plenty of morey available to fund the build cut.

Eoth Bob and Jon will stan traveling extensively as soon as we receive the marketing & travel funds and
will continue those travels for 4 — 8 months until we have completed the raise. We will e visiting many,
and perhaps all, of the countries noted above, and we will be marketing the Front Sight project directly
and through agents that we may engage depending on the country. For our direct marksting efforts, we
will hire local staff to coordinate media and direct marketing campaigns, and for cur agent platforms we
will immadiately have our Iocal attorneys finalize the agent marketing agreements. We will be spending
more time abroad than we will at hare with cur families. That is a huge burden but something that we
have agreed o do and that we will accomplish,

The costs far this level of intarnational travel are high. Even if we combine several countries into one
trip ta minimize the airfare, for example a trip from San Diego to Beijing ta Hang Kong ta Singapore to
Taiwan and then back to San Diego will cost about 39k for the zirfare alone. Haotels and meals will add
anothaer $2k at least. That's $11k for one trip alone. Anather example, a single trip going from San
Diego and hitting Dubai, Qatar, Saudi Arabia, Kuwgit, then London (where most wealthy Arabs spend
Aupust and September} ending up back in San Diege costs $13k for airfare alone. Add anather $3k for
hotels and meals, and that's $15k. So, two trips alene end up costing $26k.

FE5 03705
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To make this happen, we will require the full amousnt that was agreed in our engagement letter, i.e.
$101k.

ik

We look forward to getting started ASAP.

FS 03706
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EB5 Impact Capital R%QNELQE’N:UAL

EBS [mpacr Capital Regional Center, LLL
s OUTHWROD BOULEVARD, SUITE IG
F.O.HOX 303

INCLINE VILLAGE, NEVADA 595

Tebphtrae: [RS8} 705 5000
Facrimile: (35347 332-IM55
June 3, 2015

Senator Dean Heller
U.S5.Senate

324 Hart Senate Office Building
Washington D.C 20510

RE: USCIS — 1-924 Application {(Exsmplar Project)
EES Irmpact Capital Regional Center, LLG
# RCW 1410551734

Dear Nr. Haller;

| am writing to you to requast immediate assistance in making contact with the United States

Citizenship and Immigration Service to obtain formal approval and certification of our Reglonal
Center.

On April 15 2014, our company fited an 1-824 application for approval of our Regional Center
with the USCIS, Gur application also included detailed information on the exempiar
investment project that we will be raising $75,000,000 in foreign investor funds., The projact is
located just outside of Pahrump in Southern Nevada. This is part of and will be owned by Front
Sight Firearms Training Institute, a highly successful training facility. In addition, the project
will create over 1,822 now full time jobs in the area, A= you know Nye County has one of the
highest unemployment rates in the entire country.

We are now extremely Frustrated that we have been waiting over 14 months for our approval
from the governmant, We believe that our approval and the development of the project will
greatly benefit the people in your constituency.

We appraciate your assistance with contacting the USCIS for approval of our Regional Center.

Best regards,

EBS IMPACT CAPITAL REGIONAL CENTER, LLC

% R _N—
Jon D, Fleming //

Senior Vies President

JF| Ieming@EBSim@ctCagital.nnm

Cc:  Robert Dziubla — President - EICRC
Mike Meacher — COO - Frontsight

FS (30682
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L LR

i FINANCE
T M Eeal gnmuwu.uou&we.&\m
- - [ i LiHEE AFESIHS
Hnted Srates Senate conace soenet, g
WASHINGTON, B¢ 20519 TRANSPEIFTANIN
WETLAARS AH AR
SPECWA, DOMBUTIEE b ALdfd
PRIVACY ACT CONSENT FORM
DATE: __ L - 2. /5
ToOWHOM IT MAY CONCERN:

['am aware the Privacy Act of 1974 prohibits the release of information in my file withont sy
approval. | hereby authorize the below listed agency {agencies) to provide imformation regarding
my case or claim,

Constituent Name: £ /S I-"’?”AG‘!‘ fa';lr‘:n_ Lo s Conde Lot

Address: ﬁ/é iﬁ::ﬁmﬂen ‘;‘Eau/@g_—ewl S“,A-/_fi-

City, State, Zip Code. 7., /e Vo -éé;, My F9vse

Email: -f?eg.-;@ﬂ ChS mp e capifpe com PhONGE_ FSF- 753 Govo
Socht Gecspiy v Ny20r3 /.55 3g6z Do 9/ 1t
Agency: (4Scay - EOS ’%,f%— CoseClaim &Y 47055 ki
Simmrﬁsh:fczﬁcﬁ—j For D F CErrrar  SVE

i it will be necessury 1o have any information rejeased 15 a third party, such as a parent or
spouse, please list the third party name(s} herg: ggé_‘ i

Have you contaced other congressional represenlatives reganding this matter? @ NO (circle)
If so, who? Egm. s Ve

Briefly identify the difficulty you are huving (attach additionel pages if necded):

,0{‘% See A mrteny Jediler .

Please Inchude copies of an v doctmentation you may bave, whicl witl help expedite this inguire, Do nor
sond originud documents, Plogse return 0 Senatar Dean Holler in either the Rene office. Phune!
F73.6X6. 5770 Fax: 775.686.5729 or iy the Lax Vegas affice: Phone: 702,388 6605, Fux: 702 183, 5504,
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From: Jop Fleming

Tos piks Meachers: *Rphert Dbk
Lo "Half Hangeh® .

Subject: RE: Pateobal nvester source for EB-3
Diabes Thursdzy, May 5, 2016 11:27:42 A

Attachments; Feont Slaht BPT_Erglich.ilf

Mike — Thank you very much far the introduction 1o Ralf Henrich.

Hellp Ralf — it is nice o meet you viz email, | am ferwarding 1o you our Frant Sight Resart
Powerpaiat marketing presentation, which is the overview of the EBS investmart opportunity.
Please review this and we can scheoule a calt for Bob and t 1o get acqualnted with vou and dissuss
how you may be able to assist us in the EBS marzeting in Panama.

b wolld like [0 suggest that we have a call with you or Monday morning.  Would g call at 10am
Pacific Time work for you? Thark vou for your interest in Frant Sight.

Gest regards,

lan Fleming, $4/P

EBS Impact Capital Regionaf Center, LT
544 R85 BO2B Toll Free

£5B.793.6000 Office

Bh8 245 0949 Mohile

From: Mike Meacher [mailtn:meacher@frontsight.com]
Sent: Thursday, May 05, 2016 10:08 AM

To: Robert Dziubla; Jon Fleming

Cc: Ralf Henrich

Subject: Potentlal Tnvestor source for EB-5

Bob and Jon,
I have a friend in Panama, Ralf Heinrich, whao is in the perscnal security and resart
security business. He and his sons will be coming to Front Sight for a handgun class

{ater in May.

| spoke with Ralf today about our EB-5 capital raise. He has many contacts within
Panama who he believes may be interasted in securing a U.5. visa.

Ralf is requeasting that you communicate with him and give him the summary
documenis of the offering. He would alse want to register as a placement agent to
receive a commission on any of his leads who invest.

Piease send Ralf all of what you think he may need. Perhaps you can arange a call
to answer any questions he may have before he makes the presentation to some of
his contacts.

Thanks,

FS 043587
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Meacher@irontsight.com
702-425-6550

CONFIDENTIAL

FS 04388

3029



LES AR

QT07 1SN3ny

UROT UOIIONIISUOY) JOIUDS WIG/S

1HDIS 1INOHYA

ADIMMANOHA0 INIMESIARNT 5-83

3030



D65F0 54

aqnid ,spix

121U3)) ssau|am 13 eds 1004 suenbs 000"y
121u37) ssaull{ 1@ yieaH 1004 24enbs 000’s
asnoyqn|n

/ 491ud) AJluniwo) 1604 24enbs 0o0'0T
S3211JO SAljeJlsIUIIpE

pue doys oJd ‘sjueInelsal ‘swoodsse|d

L1m Adl[1ae) 1eJ3uaD 100) 3lenbs 0po’ss

safues Suiuiel] mau 87

110531 AY Adnxn| ped-0QT / SHuUn aleysswil Z0T

1ofosd

$)1U1 01 Alnba o wg/ S BulnNguUiuel sl adolaaag
sizquiawl pled 0p0'0ST

€107 Ul paulel] SIUPNIS FZ e

sedop se Jeau Aloe) 940 054

VSN
3yl U 3INHISUI Buules) asuajap-}|as sueally 159381e

T66T Ul PRysIgE3s]

JIOSDY SIBUSBUNLL

FAASUS B SRS

3815 o

MBIAJAAD DAINDDXI

3031



1680 51

S
Jeah Ag ++wQ/$ o1eiauad suoje

sajes |Ie1a pue $934 3s4no)
SIe9A § Ul MIEGES = BLLIODUL 1R

sieaA
G Ul WZH9S = 9NUDBASI SSOJD

LAATIESSY

e

MIIAIBAD SAlINDEX]

3032



Z65%0 54

'SSRUISNG
ayrysu| Biuiely 341 Jo Bhpen PasEsdde o wigsy pue jEaied poss i) anjea pasicidde WSS Jo pRstweg ,

ueol §-493 wiunbIazumg

0%

000'BO0'0ES

000°000°02%

000N 0ES

0oON0oors

000'00005S
000000094
000‘000'043 Mo

000°000'08% mm“mnm@ e

¥oe3s jende)

MBIAIBAD DAILNISNT

3033



Losr0 54

qn|D UOIIEIBA 3U] PUB UDIIEID0SSE ,SIBUMODUIOY
ay1 Suipniou] ‘Jusweodeuew sjes-jsod pue

s9jes ‘Buiad ew aIBYSIWIE] {[B IS URwW [[IM JNOLE] .
S|93}0H uolduin sNOWER-POM JO UBLLIIEYD

Q 03D Uno1ET WG] 43)|910Y snowie; AQ papunod .
(W00 5110S2IPUES|S10UIN0IR MMM

SPIMP|IOM SLI0S3
T UYMW JuUSWaSeueLy UoleIeA aleySsaluly
pue 11052J Ja1waJd e s| 531053y 13 §[910H JNOLET .

snpehans gol egrz — pajeald sqol zzg'c -«

|eacsdde o Anjigeqold
Y3I1U — |25 WO} 93Uai=2iap aAJ333L ISNW SG76-| [V »
GTOZ ‘2T AInf uo 13foud
YIS Juod4 Y1 pue Jalua) jeuciday jerde] 1oedw|
Sg3 8yl yiog o} (eacadde YyidIAIX3T dAeS SIDSN .

SLIOGSY
1 S]SI0H MO EY

Gussdeueiny
1A052Y

LIRSS go)

42 A I

TEERIENT S50

——— — At

MBIAIBAL BAINIEXT

3034



FOSFO B4

$194310 pUB UljIng ‘IXUUBYS
‘ogduIN ‘ueuuny ‘veling ‘Inyuy ‘Bujuuny ‘Buib3uoyd
‘noyz8uey ‘SuopSueng ‘veurey ‘reysueys ‘sulliag
ul saiydadold apnjaul BUIYD LI SHOS3J pUE $1310Y DY
DPIMPIOM STUBPNS MBU BOG000'SE J2AD 0] B|ge[IBAR
WUSIS JUDJ] BeW (1M gN|D USIEIBA pased-siulod 2y|
W3S uoa4 1E
suonelea snbiun Jo) syuled 1Byl apedy ued sIaqLiaw |y
5351N43 BUIPN|2U| 'SPIMP|ICM S1J0S3U A3Y10
12 asn g} 5u1od Jisyl Spel] ued susumo-jun a5 o4y
(WG DI MMM]
S1aquaW 000'000°ST .
spiosas unedinied TEEG  »
pILOM Y1 U] N[ UOIIEIRA JS9BIE| BY1S1 DY »
SIOMI2U N|D UO{IEIBA [DY 3y} Jo Led
30 j[iM 1BY1 gn[D uolieae paseq syuled e s 1ydig Juoad

EFEy HGIRIBH

MAIAJSAQ BAIINIEBXT

3035



S65F0 5S4

SAIM|I3.) SIIOIPSIA

sandadoud Jels om]
1IN0 p|OS AJ|BnsSn pue sALp 31NUIL Q7 — BJE
[e20| Ul |e103 swiood 910y Ayjenb Jood $TE AlUQ
duidpo| a11s-uo
yum pauued sesse|d awiy-y3iu pue Suiuass maN
jun 21eysawli} e sulAng
Ul palsaasiul ale siagusw YBIS o JO %S
S2i|10E)
3uU1Bpo| / |210Y S1IS-Us OU ale aJay] Ajjualin)
sjuapnis
000'T — 006 1€ unJ AjIpesls sassed Ydis Juo.4

SBDURS
SR
DHSEDIIY

[P ERAEE (]
LR UATEN

MBIAIBAQ BAIINIBXT

3036



06870 54

ded s jaqwawl YIS 1U0l 2314 «
pJed diysiaquiawl ja(jem e sn|d
‘diysiaquiawl InoA Bujwi3uod B1ED111430 ||em Juedd|g «
25IN0I
284} JNOA Bulpuaile a1e NOA 3[IyMm SHUN gN[D UOIIBIEA
] 11059y 1YSIS U044 MIU Y] JO BLO JO 35N JTY] «
uoljunwiie pue yuawdinba jelusi
S2PA[OUI YIIYM ‘SasSeD I pue undjoys ‘undpuey
J0J s3sIN0D Aep-y pue Aep-z (1@ 01 S52032 WSl «
diysiaguusLu awnafff a9 <«

yaIs
Juolq W diysiaquusw J3Y4 B 9A19031 [jIm Jolsaaul AJsAg

En.'::
R

JEREE ARICH

i

Al HSH IS

EHALIRE

A3

MIAIFAQ DAIINIBKT

3037



Lo&t0 54

LO11ENYIS JUB

Jna

uoI1eJ1S183) 954N0I 10§ BUI| I[IW-E

3038



86SF0 5S4

oy

REZT
J_uéz&{

v

LRI EREVA P

: TN
=X Mﬁﬁm

-

e

uejd asn pue

3039



66510 54

SOPUOY) PUE SpEd AY AINXNT

Suliapudy - MOsSIY 1 gn|D uciieaen 1ys|s Juoid

3040



005+0 84

1

qnj) uolledeA aleysauwii] 03 yuadelpe ealy jleroy

3041



109%0 54

£T

PR

Aujde4 Aiuz man

3042



209%0 54

3043

¥

YIMOJID JU3pNIS SHY as0aIoUf
ADIUaUOdxXa PINO? J40MI3U gra UOIIDIDA [3Y 23y Jo s1aquaw 6RO D00GE «

€10¢ Z10c 1102 010¢ 600T 800¢

00002

o000

shEg) JUBPNIS S

MIUERLRLIY B .

00009

000‘08

0oo‘001

L4Imoun Juapnis jeipuauodxy

9JUepuU3Y WAPNIS




£09r0 54

ai

(ahysdweH map 1919x3) Awapedy 13neg 3IS
(U0Ba.( ‘MalaayeT) youey JspunyL

(euozuy ‘uapined) aisunc

(epeAap ‘Se3aA seq) SIS Juod4

— N o <

1$91L1S Pallun 2Yl Ulyllm Suolleziuesio
Suiuiel) paziudodal Ajjeuoiieu Jnoj AjuQ

NOILILIdNO)D

3044



POOTD 54

AlEpery Janes 31y

Sonddioy B

youey Japuny a}sung YIS Juol4

(SUOJ||IW §) SBNUIATY [ENULY

ot

51

0c

5¢

Of

SANNIATY - NOSIHVHINOD HOLILIdWOD

3045



SO0 8A

£E
Autapeoy Jenes Big BHIEY Japuny ] BUSUN G 1S 1100y

{lenuue} paulel] SUapnig Jo Jsquing

0005

oaocﬁ
GDOLT
o0y
0005¢
Q0o0L
0005€

CLI0E b

QINIVYL SLNIANLS — NOSIHVAINOD 4OLILIdNOD

3046



909+0 S4

gl

AllBpRIy Jenes dig

sazAo|diis m

YoUuryY r3puny ] ajsune Y15 oy

Sa2A0[d LT

o

of

0%

08

e

Eord }

T

05T

SA3A0TdING - NOSIHYdWOD HOLILAdWOO

3047



L09%0 84

{hep Jad) Ayoeden wepnis @
Awlpedy Janes 315 ey Japung| jIsuney g Juoay

(Aep uad) Anoede) uspnis

00z

oov

008

0ag

aaat

6oLl

ALIDYAYD LNIANLS — NOSIdVdWOD HOLI13dINQD

3048



200F0 54

3049

tET

yimoad auninj o) Ayunysoddo uedyiugis —
9405 SpasIxa Uidie | 10ld afelany .
YIMOJH jenuuie 9507 S93RIDAR ALUODJU| I8N »
LANGED [BNUUE % 5T SABEIBAR BNUIADY 55040

B0 U L 0TS R0 T O L

- 6SR'78T'SE . DOS'TL8'9E. ¢ 096 Z98TTL

g9 PIaIEaTE

- HB0°G95SE . -

YINHOS Odd HVIA-S
SNOILO3ITOUd TVIONVNIL




6059¢0 54

pJed uaaud usueulsad aapRIa) pue
SUDIBPUOD BACLLRI 0) WJI0) 78] SULGNS JO1SBAU] SaUIYD ‘SIESA OMI IBLY 'g

paieald ate sqof
MU QT 2Y3 3|IYym SIEIA OM] ]SEI| 1B 104 VS Sl 0] SBA0W J01SBAUl 3sauly])

J01S3IAL
asaulIy) 03 pJed uaalg |rUDIHIPUCS B Sanss| SIS ‘9751 40 |encsdde uodfny ‘¢

(S1DSN) @31Adas uonesBiw) g diysuazid SN 01 Wo} uoied)dde 9Zg-| pwgns g
sieaA oml 1o} sqof aw3-||nJ OF 21240 [|Im 1y}
S 3Y1 Ui 30afold mau e 0lu] g0 DOGS SN ISES| 3. I1SoAUL 1SN JOISaAUL IsaWy) T
. :sd2315 5§93
BUIYD WO}
SEM 1213 JO %08 JOAC PUB ‘SN 3Y1 01Ul BLIEd SpUn) 693 Jo uol||ig g% 1sowle ‘eTOT Ul
066T 22UIS 2DUIISIXa Ul udD( seYy weidold esiA q93 @yl

INVEDOHUd VSIA §-83

3050



0EGF0 84

133[oad mc_ym..&_u gol paynads
Joy ladojaaag1sumQ 19al0ld 00 BURDUBULL UBC| 000'000'S/S

IUSLMIsDALL
Alinba ys11-1e pO0'00SS

JYNLONYLS LINIWLSIANI 1D3rodd

3051



119%0 54

&7 . {uo|suaixe

ieaA-omi B 01 129{qns) Ajuniew Jedi-g ayy e
91ed JsalUl [eNUUR 9T e snjd Juawiissall §3 000°005S
J13Y1 “afodd 23Ul Jo seNUaAa) |eueiRIade Byl puE sHUn

21BYSILU] 31 JO J|BS DY) WOL) ‘BAISIDI |[IM SIOISBAUI Y

“3aal0dd 243 JO senuaAl)
Sunesado ay) pue s1un aseysawl)] Ayl Jo 3|BS 3] Wody
spaacosd [|B aA12081 019U} U} 15111 24 []IMm SI0159ALU1 597

‘Alladoud syl uo 1gap J3Ylo ou

aq |im 2Jay; "aloud Jo uonelsdo 2Y] WOolj SanuUsAl
Jau j|e pue {2ining pue Bunsxa} 1afoxd WIS Juo.d
241702 U1 U UdI| 15414 JoIUsS € AQ paindas aq ||Im ueo

‘(UDISUBIX® JedA 0M] B D1 123[gNs) WIS] JeaA-g B 10y
Jadojaaag ay) 01 {,Ue0T,,) Uol|IW £S5 DY} pud| {jim pung

Buipuns 5-g3 i asn vol||Iw
G/$ 8sied m {, pung,) 11 pund wwawdojeaag sedap se

ALY JUBRIERALG

ABBreng u¥Y

13ai0de Ag poinoeg

TR LUTSAALET £-905

A=

ONIANNG $-94d

3052



CIo¥0 sS4

8

5J0153AUl §-g93 06T woddns 01 pepesu sqol pOS'T
se ‘spyikans gof o477 e 15ea| 1e aaey |Im 128load siy] .

pa1e3 sqof 8301 £ Te8'T -

L= RRET)
pue $jeedixal sajWoueds 5ul||9s 15249 JO Joylne pue
Aa[dag woly yd ‘UUA|4 UEDS JOSSBLDIEd 1SIWCUOID
SNoWe-pHoMm Ag sIsAjeue 10edwi 2lUDUO3 pR|lBl2] -

SIE9A oMl JO polad B 104 SOl awil-jinj (T 40§ 3UN033E
1snw palold syl ojul 000‘00SS SINd oym J03SaAU Y2eT .

"3pIIS INBU Y1 UO S119113| UoIeuBISap Y3 USWUIDA0E
YL I0ISBAUL OB IO (2A3] 000'006S PINPIY

( wil,) EBly wewAo)dws paatiel eursiaalold &

sGOf snjling

DB S00]

WAL

NOILY3dd 901

3053



£19F0 54

T4

AT TR T
IR PED D £ Y s B pE-pE G (B L) « ] LD RpkA A Ry uon ey + 5 Pkl S I

srg] Hweaagng el 1. s

03 JCH IEC3EE PG SR eLT S s apthar po ...n:..w...'._..._
ranty ik -

Fridwuﬂwq o .\._._l g \\G

TR

“TReieT Humag ey
U0 L8 GG D ILJT C O VI S Cogt Bk g it | B LU A Am@nlanus we iy
ey e LT 410 ) PRI AR CEILICAY S SRR 1T 2N 0T0A 341 e S 30 820y’ Kimg S A kg

(b bl
Lwapr ik PIRATES T3 humn_.q..- [FaT[Eo-La 221
ML AUETERICIER RS EE]
ﬂ.—{n:__:.:.._ ._.—ﬂﬁ.n_ 1y als wagpngeEIsAT A

R & TP FOATY o pagstang 3
3| FmRATE S| 02T MRpGNFY 1
EUIRM _uﬂ_cqﬂﬂwn_ [FEE Y VTR TEL LS (VT L TR ] un!..—..

Wl b e T LY [ s Ao Wearhd o

i agua ) Srguee el e GRS DR TLG T TG S0 300 R0 Oty LaupLid MR TR GRF
Jeanagost e suipeiaetea T Haan Ao "4 1E0 @ p, 1o, SR A I N L W L PR AT R T L LT M

TR TR R .__r._.n:_._.__f. :...!._:.._.____._ 1 gl eesdl
R A5y AT

& Wre b
R ST g 200 O e RS,

HITIT IR AN 1] OO LN

.ﬂu_.:.__un..w E LRI un_ ﬁx..ﬁ_.:vun:ﬁ_

FIGE "% Fuoy

L5BUCIEDE dINED
VA ey K] S TIAR,

PR
TR IE] LA N
S LT Sl TH-Y' _Usl.dmm._.m_:
MRS
TGN KR

431131 NOILVYNDIS3d Vil

R

3054



1 B AR

7T0Z YEN Ul
pa1Jels (s)|3m Ja1em pue Fulpels) Juswdojaasp aindnisenul,

SO TE s uswudojeaag 210l

sheq €0/ IUBWDA0IALI | 24NIINAISEIIL|

saduey ¢ aseyd

skeq 06€

sheq v67¢ | 1053y A
sheq Obt uol|1Aegd 101384
- SABQ T/V¥ [lE19Y PUE SOPUO)

 sheg €07 | 19904 Juawdojsnaq 514059y WSS U0 |

_
H
1
I
|

193704d HLNOW -T€
+«31TNAIHIS LNIINdOTIAIQA

3055



1910 &

LA

- TELFHDS Gl POIOYY

.m.r. .....mtznmﬂ.‘
Bl Pt SRt Y
AP
. M. __ #.n. ) n.c.
KA T

AT T shan i TITTERON SN {3 O uﬂﬂﬂdﬂjﬂi?ﬂﬂ
S T [t —usd_n_f.r._ | (. AT imuu:r._.._..c-qth WL R R ) AR e
eftitaipe g b SR i Yo I i LR Rl A Eu Jod ey iR P LSRNy RUTEN
hid sIE T ik .,E..__ﬂui:.c:a: pARTp N T o s nad prider@ e

A ) DN FRAA] TTRAE 47 LIALEAL ML, 52 A LRI PRjt 5o ool

el P R O Hgﬁrgnﬂ%.zﬁu%ﬂ? SR I HEHMBPE fE

S Fpinen FE-{ry 1T HRE LT SWTE [ T 10 ST & PP s et

AN RIS AN 5 TR 0] Hmnd..ad.ma:wﬂ ﬂ?ﬂin....ﬁunm = srsndnnom

Flapte R U T~ ITERE, - Fonit =1 el w.w!u!.u_-ﬂ. i | .o._._&a.ﬂﬂ Aratanl

uﬁﬁ.ﬁ_ sfﬁ_ﬁu aly” *ﬁ;ﬂgﬂqﬂﬂh L Ty ey u.__ o roic el L1 amn e ]
b i L VRN (T TOQERTE MY HTHRRT ARG g A B el BT

~hmnngy faleg Lt 4 pud UL b A1 2w ardes donsoiess Bosy
2] FAyE VRIS S it b P SIALY ST J8 ATTTHMER i1 2 Akl MfAah
- g mal prgee Vo) st o 5 - Y- racg gy el ey e degmre iy
1330513 BT 34T AT ATEs H.&a.ﬂﬁn = poddne 1 st v e o uuauk_._ﬂvw

IR g el

LRG0y g dhUTLIE ]
P WS 3 -

1 R
Fackyy Shaiiriily f 0

TRTEAR] ) R AR -

T ] Y

kL0 T e | A

.,::a& #R1vies QAN

T pTaay
ST o RS

431137 140ddNS
43T113H NV3A HOLVYN3IS

3056



9T9%0 34

a¢

rensmari

3sin0) |addey g adoy Yinop

3057



L19%0 54

JuUaWR12X3 auldiz

3058



BI9F0 il

sse|) Alayauy

3059



6150 54

IE

b e .

3060



02910 54

Suluies] asuajaq-j|as undpueH

3061



FZoF0 B

£k

asino) sadoy y3iH

3062



ining

Advanced Firearms Tra

A—-

34

FS 04622

3063



CE usLwafeue
Ausdoud pue uonanpal
NS4 W) Buizienads
2INUISUY 101jEDY JO
2]ENpEJS B pUE UBDUYDIL
|EILII= 3 PRINIR) E
SIUOISA0D W 14354 24}
1e 121sewaduey J01uag 2y
035|B S| UO1SHO0D A 1Iu)
uawaBeuey Y315 1uol4
JO Jadeue ) svanelsd
ALy S1UCISYOCD I

Ja8euelpj suolieladp
U035} 00D WEI|IIM

1580 Joeadoaiyn Jo 983(|0D Jaw|ed windy dipeadodiyd Jo

10120(] & pue piemAeH AlISIaAlUn 91R1S BILUOL R WOA) 22U2[25 JO 101ayoeq
e Sp|oy ezzeld 1Q ‘Sie3ah g7 J8A0 10} AJISnpul Butules] swieally ayl vl uasq
sey ezzeld 1q "114S4 PRumoul 2yl Jo 101334 PUB JSRUND Y1 pue "Juj
juawaseue|al 1YySiS U0 JO JuapIsald pUe J3punod aul S| ezzeld snijeud| uq

AUSIBAIUN DIBIS BUEJUO
Wol) 33UaN0G Jo Jojaydeq
2 sp|oy sajedey 4l pllom
BY1 U1 SI3ISEA] 1IBQUID]
un3puzH UISHIYL JO 3o
SE p313|14a3 S| sajedey
S TS BYL 1B 181SeIA]
asuey Joluas Y] s¥
syJom osie sajadey U 3w
Juawadeue |z WEIS 1Uo.
1oy 1a8eue suonesado
21 ] sajadey I

Ja8euely suonesadp
sajade)] Wel|im

"Sexa) ‘se||ef]

Ui ASJBAIUN ISIPOYIaIN
WISUINOS Wwayy AFojoan
Uj FIUIOG O IBISEN
E pUR 22U2128 JO 10|3Y2EY
B SP[OY UBUIY A
‘11454 1B Jaamaan Alewlid
e 0s|e 5p 9 "siealk /T 1sed
SJYY 40 U] JUBUSFRUBIA
1815 Juo] o) Jadeuey
suoilelad syl se dunjaom
u2a0 Sey LB A

Jageuely suolielado
uwyIy peid

"BILIOHED WIBYINOS
JO AUSIPAILN WOl 230335
1o lofayoeq pue Alading
[E1UR(] JO 3110120
E 5p|oy aH "0T0E 91
gR5T WOl uawaBeueiy
WBIS JoI4 01 e NSUCD
ade|sasg 1osaY 243
sem pue 320 Suneladg
314D 3yl slazyoesiy A

WapISaAd
22IA 8 000
Jayaesy ‘D [Py

W3S JU0L4 |DUUOSIDd Ad)

3064



Feorh 54

‘BpeUE) ‘01EIUD ‘UOpUOT

U] p21B20| OMBILQ UIDISIAN JO AHISISAIUN 3Y] LI0J} SOIWOUDIT

ul 93J8ap suy jo JopRyaeg e spjoy Sunsid U saiuadoad

pUE $3)0U S)B152 |EDJ |BI2JSWLIOD BUiLLIOjSU-UDU 33SIBA0 pue
asinbae 03 paysiqeisa Auedwod e ‘(DY) -ou| |ende) Ajjeay Aoedan
O JUSPISDL] Y3 SB SIAIDS os|e Buiwa|4 U "sa1adodd a)e)ss

|ESJ |EIDJBWLLIOD JO 1Y UB] JUBLUISBAU] PUE I3pUB| U0159AU] UE SE
asulJadXa SSaUIsN( JO SIEaA Z§ J9A0 SBY puE D7 423ua) |euoiday
[eaiden 1edw| g3 Jo Juapisald 93IA JOAS 241 | Fuwdl4 uof

"UO1ZUILSBAA JO ALISISAIUN

wol4 (me7 uelsy) "1 pue o3eaiy) Jo AUSIBAIUN WA YA ‘AlISIBAIUN
UJDISIMYLION WOJ) AT PUE "¢ @ € SP|oY BIgnIZg AN "Wl $331AISS
jeraueul; |eqo|3 uoljig 0/ TS € ‘s19ulied Wiayuadang yUm auniuaa
ol e 71 uBialanos WS U238no Jo [osunol) jeJauUlan pue uewdieyd)
2217 343 sem 3y ‘Ajsnolaaad vl ‘lended yuomuay Jo pue D77 U91ua)
|euoiBay jende) 1wedw| g3 jo 03D pue 1UBPISAId Y1 S B|qNIZg H300Y

en .

3065



£ToPG 84

'SIURIUNOIIR pUB SIDAME] SB UINS SIOSIAPE |EUOISS3)04d

A3 WOL SDIAPE {BLUIO) UIRI]O 0} pa8einodua aJe SI0ISaAUL ||Y .

JU2Waa18y M0OIIST
JUBW 2318y uonduosgns
1uawza4dy Sunelado
(. Ndd,,) WNPUEIoWS|A 1USW3JIe|d 21BAlld
s15A|euy Jaedw] 21Wouoo]
ue|d ssauisng
:uipnppur 1aload Syl 03 pale}ad SJUALLINDOP |BLLIOY
031 1wensind Ajuo Spew aq ||1M SI01SIAUI PRISSIBIUI 0F $3IHINI3S
JO BuLIDY0 Auy "S311INJIS JO SULIBLO UB 31NISUOD 10U [|eys
pue Ajuo sasodind |euCIIEWIOUL JOJ SI UOIIEIUSS3Id JUI0EJAaMOd SIYL

SNy

SY3ANIVIDSIA

3066



EXHIBIT 18

EXHIBIT 18

3067



CONFIDENTIAL

Fromm: ke Mepchey

To: “Bobert Daintda"

Ce :

Bec: lauans a2y

Subject: RE: Loan agreement / budget upaats
Date: Fnoday, (chener 16, 2015 £:37:00 PM

Dear Bob and Jon,

The terms that | laid out are exactly what we have agreed to in every meeting or
discussion we have had over the last three years. Please create a document that
reflects this agreement.

Mike

From: Robert Dziubla [malltmadziubla@ebSimpackcapital.com]
Sent: Fnday, October 15, 2015 5:54 PM

To: Mike Meacher

Ce: Jon Flemning

Subject: RE: Loan agreement / budget update

Dear Mike,

We certainly are aiming te achieve the $25 minimum raise by 12/31, but it may go to Jan 15.
It won't be for lack effort though.

Re the loan agreement, has Front Sight ever done a commercial real estate construction loan?
Tharks,

Bob

-------- Original message --------
From: Mike Meacher <meacher@fromsight.com>
Date; 10/16/2015 346 PM (GMT-08:00)

To: 'Robert Dziubla' <rdzjnbla@ebSimpactcapital gom>
Ce: Jon Fleming <jfleming@CBSimpagicapital.cons>

Subject: Loan agreement / budget update

Thanks Bob and Jon,

Keep up the good work on the marketing.

Per your estimate, we are expecting the first dishursement of $25 million by the end
of the year. Please don't disappoint us. We are gearing our initial design and

infrastructure plans to this schedule.

The NVDRE is in its final stages for submittal. Dr. Piazza has requested a
conferance call with Letvia, our attorney, for early next week and wants her to go

FS 08064
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CONFIDENTIAL

over each paragraph and explain what they mean in layman's terms so he fully
understands whai we are agreeing to and whether or not we should make any
changes to the submittal.

Regarding the censtruction loan document, you need to significantly simplify it to
reflect what we have always agreed upon. We have previously agreed to 3
disbursements of $235 milfion each into Front Sight's account to use as we see fitin
the overall construction, development, marketing and operation of Front Sight. The
interest rate will he 8% charged on the money we draw down in those three
disbursements. These payments are interest only for a minimum term of 60 and a
maximum term of 84 months. We are responsible for building the projest as
marketed, using the contractor of our choice, making payments from our FS account
after invoices are submitted for verification of the work/services completed to our
satisfaction. This loan is collateralized by the real estate on which the improvemants
such as the condos, RV sites, hotel and classroom are being built. We do not want or
need multiple hands in the process or a 70+ page construction loan agreement. We
are prepared to sign a simplified and revised decument that reflects what we have
previously agreed to, nothing else. Please revise it for our approval. Upon receipt
and acceptance we will provide the fina! budget payment of $40,500.

Mike

702-425-6550

From: Robert Dziubla [maitto:rdzjuhlz@ebSimpactcapital.com]
Sent: Friday, Cctober 16, 2015 11:58 AM

Ta: Mike Maacher

Cc: Jon Faming

Subject: Loan agreement / budoet update

Dear Mike,

| haven't heard anything from you since last Friday when | sent over the loan agreement, so
apparently it has been acting as a terrific soporific. © We really do look forward to getting
your cormmerts when able so that we can then have the lawyers finalize that apreerment and
prepare the associated documents (mortgage, promissory note, £te., as the investors have
been asking if we have the lcan agreemeant in place.

Per your request, please find attached an updated budget & reconciliation. In sum, Front
Sight has now paid 5241,730 against a total budget commitrment of $282,230. Therefore, we
are expecting the final payment of $40,500 at the end of this menth.

NMarketing update:

F§ 08065
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CONFIDENTIAL

1. Quragent for Russia, Ukraine and Kazakhstan 1s still traveling In the region and is
scheduled 10 return over this weekend. He has 3 investors lined up and another 10 or more in
the pipeline. Currently, all of the investors are waorking with cur agent to figure out how to get
their money inte our US escrow, as local currency restrictions are limiting therm to 510k
outbound per year.

2. Sinowel has ahout 5 investors ined up for this project and largely ready to go, with
several more being "warmed up,” but they all are awaiting confirmation on our having a loan
agreement in place and that the NVDRE has approved the timeshare project. Please do advise
status of this latter item. Sinowel's IT department is loading the Front Sight praject onte their
China dormestic website and also linking our EBS Impact Capital website to Sinowel's. Sinowel
is planning a 3-week roadshow from Mov. 8 — 21, cavering Beijing, Shanghai and Wuhan, FYi,
the investor presentations generally happen only on the weekend days, as the investars are
busy working during the week,

3. Our second China agent is currently traveling this week and for the next several weeks to
the following cities to recruit local sub-agents and to educate themn and their interested
investors about the Front Sight project: Xian, Chengdu, Chongging, Wuhan, Changsha,
Kunming, Zhengzhou, Hafei, Nanning and Nanchang. They are planning ta have 50 investors
signed up by January 15,

4. Qur third Chinag agent, which is based in Hangzhou, and with offices in Beijing, Shanghai
and Guangzhou is carmpleting its internal training / education on the FS project. Their financial
advizors will start marketing next week and anticipate having up to 20 investors by yaar-snd.

5. India — we have three agents sighed up. One agent has sourced the first investor who
went into escrow on September 30, and the same agent has 2 mare investors showing high
interest. The othar two agents are doing their marketing, but they too are asking atout the
loan documents and timeshare approval.

€. Brazil - we are meeting with our Brazil agent here in the USin a couple of weeks when
they are here, and they may want to visit Front Sight. after that, Jon or Bob will attend
1cadshows in Brazil.

7. Attorney [ agent —we have engaged a US immigration lawyer-agent, who is starting the
marketing of the FS project to foreign students attending college in tha UsA {especially
sputhwestern US),

8. llUSA—Bob is attending the IUSA {industry trade group) annual marketing meeting
being held in Dallas next woek, where he will meet 10 — 20 sub-agents who are being brought
by a Shanghai-based immigration lawyer who we have on retainer.

Tharks,

F5 08066
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ELECTRONICALLY SERVED
10/3/2019 6:00 PM

RRFP

ANTHONY T. CASE, ESQ.
Nevada Bar No. 6589
tcase(@farmercase.com
KATHRYN HOLBERT, ESQ.
Nevada Bar No. 10084
kholbert@farmercase.com
FARMER CASE & FEDOR
2190 E. Pebble Rd., Suite #205
Las Vegas, NV 89123
Telephone: (702) 579-3900
Facsimile: (702) 739-3001

C. Keith Greer, ESQ.

Admitted pro hac vice
keith.greer@greerlaw.biz

GREER AND ASSOCIATES, A PC
17150 Via Del Campo, Suite 100

San Diego, CA 92127

Telephone: (858) 613-6677
Facsimile: (858) 613-6680

Attorneys for Defendants

LAS VEGAS DEVELOPMENT FUND LLC, EB5
IMPACT CAPITAL REGIONAL CENTER LLC,

EBS5 IMPACT ADVISORS LLC, ROBERT W. DZIUBLA,
JON FLEMING and LINDA STANWOOD

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
FRONT SIGHT MANAGEMENT LLC,a ) CASE NO.: A-18-781084-B
Nevada Limited Liability Company, ) DEPT NO.: 16
Plaintiff, ) DEFENDANT, EBS IMPACT ADVISORS,
) LLC RESPONSES TO PLAINTIFF’S
Vs. ) THIRD SET OF REQUESTS FOR

) PRODUCTION OF DOCUMENTS
LAS VEGAS DEVELOPMENT FUND LLC, )

etal.,, )
)
Defendants. )
)
)
)
PROPOUNDING PARTY: Plaintiff, FRONT SIGHT MANAGEMENT LLC,
RESPONDING PARTY: Defendant, EBS IMPACT ADVISORS, LLC
SET NO: THIRD

1
EBSIA’S RESPONSES TO PLAINTIFF’S REQUESTS FOR PRODUCTION OF DOCUMENTS

Case Number: A-18-781084-B
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GENERAL OBJECTIONS

Defendant, EB5 IMPACT ADVISORS, LLC ("Responding Party" or "Defendant"), makes
the following general objections, whether or not separately set forth in response to each document
demand, to each and every definition and document demand in the Request for Production of
Documents (Set No. One) of Plaintiff ("Propounding party"):

1. Responding party objects to the requests generally, and to each and every individual
request specifically, to the extent that the requests seek documents not currently in responding party's
possession, custody or control, or refers to persons, entities, or events not known to them, on the
grounds that such requests seek to require more of this defendant than any obligation imposed by
law, would subject responding party to unreasonable and undue annoyance, oppression, burden and
expense, and would seek to impose upon responding party an obligation to investigate information
or materials from third parties or persons which are equally accessible to propounding party.

2. Responding party objects to the requests on the ground that they have not completed
investigation of the facts related to this matter, have not completed discovery in this action and have
not completed preparation for any trial that may be held in this action. Any responses to the
following document demands are based on documents currently known to responding party and are
given without prejudice to responding party right to produce evidence of any subsequently
discovered documents.

3. Responding party objects to the requests generally, and to each and every individual
request specifically, to the extent that the requests seek documents or information which would
invade the protections afforded Responding party under the attorney-client privilege and/or work
product doctrine. Nothing herein is intended to be or should be construed as a waiver of the
attorney-client privilege, the work product doctrine, or any other protection. Inadvertent production
of such protected information is not intended to be and shall not operate as a waiver of the applicable
privilege. Any information withheld on the basis of such privilege will be identified on a privilege
log.

4. Unless otherwise indicated, Responding Party will produce information regarding the

issues of Plaintiff/Counter-Defendant Front Sight Management, LLC's pending Preliminary

2
EBSIA’S RESPONSES TO PLAINTIFF’S REQUESTS FOR PRODUCTION OF DOCUMENTS
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Injunction Petition. (hereafter "Injunction Issues").

5 Responding Party reserves the right to condition the production of documents
containing confidential or proprietary information or trade secrets on the Court's issuance of a
confidentiality or protective order governing the disclosure of any such information.

6. The production of any documents or information by Responding Party is made
without waiver, and with preservation, of any privilege or protection against disclosure afforded to
documents containing confidential or proprietary information or trade secrets.

7. Responding Party objects to the requests to the extent that they would require
Responding Party to produce documents or information covered by confidentiality agreements with
others, or that would require Responding Party to violate the privacy interests of others.

RESPONSES TO REQUESTS FOR PRODUCTION OF DOCUMENTS

REQUEST NO. 97:

Please provide an electronic backup copy of the QuickBooks attached to “Updated
Declaration of Robert W. Dziubla Re — Accounting” signed on April 3, 2019 (Exhibit 46 to the
Evidentiary Hearing).

//
/
/
/
//
//
/
/
//
//
/
/
/

3
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RESPONSE TO REQUEST NO. 97:

Responding Party objects to this Document Request on grounds that it is vague and

ambiguous as to "backup;" it is burdensome, oppressive and only meant to harass Responding

Party because it seeks documents that are already in possession of Requesting Party; and it

purports to require Responding Party to disclose information that is a trade secret, confidential,

proprietary, commercially sensitive, or information that is protected by rights of privacy.

DATED: August 14, 2019

FARMER CASE & FEDOR

/s/ Kathryn Holbert, Esq.

ANTHONY T. CASE, ESQ.
Nevada Bar No. 6589
tcase@farmercase.com
KATHRYN HOLBERT, ESQ.
Nevada Bar No. 10084
kholbert@farmercase.com
FARMER CASE & FEDOR
2190 E. Pebble Rd., Suite #205
Las Vegas, NV 89123
Telephone: (702) 579-3900
Facsimile: (702) 739-3001

C. KEITH GREER, ESQ.

Cal. Bar. No. 135537 (Pro Hac Vice)
Keith.Greer@greerlaw.biz

GREER & ASSOCIATES, A.P.C.
16855 West Bernardo Dr., STE 255
San Diego, California 92127
Telephone: (858) 613-6677
Facsimile: (858) 613-6680

Attorneys for Defendants

LAS VEGAS DEVELOPMENT FUND LLC.
EBS5 IMPACT CAPITAL REGIONAL CENTER,
LLC, EB6 IMPACT ADVISORS, LLC, ROBERT
W. DZIUBLA, JON FLEMING and LINDA
STANWOOD

4
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CERTIFICATE OF SERVICE and/or MAILING

Pursuant to NRCP 5(b), I hereby certify that [ am an employee of Farmer Case & Fedor,
and that on this date, I caused true and correct copies of the following document(s):

DEFENDANT, EBS5 IMPACT ADVISORS, LLC RESPONSES TO PLAINTIFF’S THIRD

SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS
to be served on the following individuals/entities, in the following manner,

John P. Aldrich, Esq. Attorneys for Plaintiff

Catherine Hernandez, Esq. FRONT SIGHT MANAGEMENT, LLC
ALDRICH LAW FIRM, LTD.

1601 S. Rainbow Blvd., Suite 160

Las Vegas, Nevada 89146

By:

[m] ELECTRONIC SERVICE: Said document(s) was served electronically upon all eligible
electronic recipients pursuant to the electronic filing and service order of the Court (NECRF 9).

[ 1U.S. MAIL: I deposited a true and correct copy of said document(s) in a sealed, postage
prepaid envelope, in the United States Mail, to those parties and/or above named
individuals which were not on the Court’s electronic service list.

Dated: October 3, 2019

/s/ Kathryn Holbert

An Employee of FARMER CASE & FEDOR

5
EBSIA’S RESPONSES TO PLAINTIFF’S REQUESTS FOR PRODUCTION OF DOCUMENTS
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11042020 EBS - Impact Capital | Linda Stanwood
844-889-5028

—
» Home Page - - .-
= About Uls
» Contact Vs
« FAQ
» Lapguage:

E B5 impact capital

III

Linda Stanwood
¢« The EB-5 Program
You are here: Hope / O Team / Linda Stanwood

Linda Stanwood

Senior Vice President

Ms. Stanwood 15 the Senier Vice President of EB Impact Capital Regional Center, LLC, having joined the
company in January 2018, Previously, she practiced real estate finance law at the international law firm of
Pillsbury Winthrop Shaw Pittman LLP where she represented national and California banks in major real estate
developihintl fmestriwred across the western United States, including residential subdivisions, retail shopping
centers, commercial developments and casinos. During her legal career, Ms. Stanwood also advised construction
compamies and majar corporations on their construction contracting and leasing operations. From 1992 through
1998 she was (eneral Counsel of Hazamu USA Corporation, advising Hazama and its parent company, Hazama
Corporation of Japan on their U.S, real estate development and construction operations. Prior to that, Ms.

Stanwood was # law professor at UCLA School of Law where she taupht trial advocacy and legal research and
writing.

EBS5 - Impact Capital

844-889-8028
hips-fiabSimpactcapital cormiour-leamflinda-stanwooc# 143
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1MGF2020 EES - Impact Capital | Linda Stanwood

info@eb3impacteapital.com
916 Scuthwood Blvd., Suite 1G
PO Box 3003
Incline Village, Nevada §9450
EXPLORE

1 pdmuugration Process
s {Contact Us

» FA{Q)
RESOURCES

* EB-5 Program
v Investment
» Immjgration

© 2014 EB5 Impact Capital Regional Center, LLC. All Rights Reserved Torms o L
(Engiish 7

ANLCI A0

[lusa p eiiers

iC: 2014 EBS Impact Capital Regional Center, LLC. All Rights Reserved
Privacy Policy Terms of Use

*  Regional Center
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Electronically Filed
1/23/2020 11:45 AM
Steven D. Grierson

CLER OFTHEC(‘DE;
NEO Cﬁm—ﬁ bsssor

John P. Aldrich, Esq.

Nevada Bar No. 6877

Catherine Hernandez, Esq.

Nevada Bar No. 8410

ALDRICH LAW FIRM, LTD.

7866 West Sahara Avenue

Las Vegas, NV 89117

Telephone: (702) 853-5490

Facsimile: (702)227-1975

Attorneys for Plaintiff/Counterdefendants

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
FRONT SIGHT MANAGEMENT LLC, a
Nevada Limited Liability Company, CASE NO.: A-18-781084-B
DEPT NO.: 16
Plaintiff,
NOTICE OF ENTRY OF FINDINGS
Vs. OF FACT, CONCLUSIONS OF
LAW. AND ORDER DENYING
LAS VEGAS DEVELOPMENT FUND LLC, a DEFENDANT LAS VEGAS
Nevada Limited Liability Company; et al., DEVELOPMENT FUND LLC’S
MOTION TO DISSOLVE
Defendants. TEMPORARY RESTRAINING
ORDER AND TO APPOINT A
RECEIVER

AND ALL RELATED COUNTERCLAIMS.

PLEASE TAKE NOTICE that the Findings of Fact, Conclusions of Law, and Order
Denying Defendant Las Vegas Development Fund LLC’s Motion to Dissolve Temporary
Restraining Order and to Appoint a Receiver was entered by the Court in the above-captioned
/11
/11
/11

/11

1

Case Number: A-18-781084-B
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action on the 23™ day of January, 2020, a true and correct copy of which is attached hereto.
DATED this 23" day of January, 2020.
ALDRICH LAW FIRM, LTD.

/s/ John P. Aldrich

John P. Aldrich, Esq.

Nevada Bar No. 6877

Catherine Hernandez, Esq.

Nevada Bar No. 8410

7866 West Sahara Avenue

Las Vegas, Nevada 89117

Telephone: (702) 853-5490

Facsimile: (702) 227-1975

Attorneys for Plaintiff/Counterdefendants
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 23" day of January, 2020, I caused the foregoing
NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS OF LAW, AND
ORDER DENYING DEFENDANT LAS VEGAS DEVELOPMENT FUND LLC’S
MOTION TO DISSOLVE TEMPORARY RESTRAINING ORDER AND TO APPOINT
A RECEIVER to be electronically filed and served with the Clerk of the Court using Wiznet
which will send notification of such filing to the email addresses denoted on the Electronic Mail

Notice List, or by U.S. mail, postage prepaid, if not included on the Electronic Mail Notice List,

to the following parties:

Anthony T. Case, Esq.
Kathryn Holbert, Esq.
FARMER CASE & FEDOR
2190 E. Pebble Rd., Suite #205
Las Vegas, NV 89123

C. Keith Greer, Esq.

16855 West Bernardo Drive, Suite 255

San Diego, CA 92127
Attorneys for Defendants

/s/ T. Bixenmann
An employee of ALDRICH LAW FIRM, LTD.
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FFCL

John P. Aldrich, Esq.

Nevada Bar No. 6877

Catherine Hernandez, Esq.
Nevada Bar No, 8410
ALDRICH LAW FIRM, LTD.
7866 West Sahara Avenue

Las Vegas, NV 89117
Telephone: (702) 853-5490
Facsimile: (702)227-1975
Attorneys for Plaintift Counterdefendants

Electronically Filed
1/23/2020 10:50 AM
Steven D. Grierson

CLERK[ OF THE COUR :

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

FRONT SIGHT MANAGEMENT LLC, a
Nevada Limited Liability Company,

Plaintiff,
V8,

LAS VEGAS DEVELOPMENT FUND LLC, a
Nevada Limited Liability Company; et al.,

Defendants.

AND ALL RELATED COUNTERCLAIMS.

CASE NO.: A-18-781084-B
DEPT NO.: 16

FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND
ORDER DENYING DEFENDANT

LAS VEGAS DEVELOPMENT FUND

LLC’'S MOTION TO DISSOLVE
TEMPORARY RESTRAINING
ORDER AND TO APPOINT A
RECEIVER

This matter having come before the Court on September 20, 2019 and November 26,

2019 on Defendant Las Vegas Development Fund LLC’s Motion to Dissolve Temporary

Restraining Order and to Appoint Receiver, John P. Aldrich, Esq. appearing on behalf of

Plaintiff and Kathryn Holbert, Esq. and C. Keith Greer, Esq., appearing on behalf of

Defendants, the Court having reviewed the pieadings on file herein, having heard oral argument

of the parties through their respective counsel, this Court makes the following Findings of Fact

and Conclusions of Law.

1

A 10 2029

Case Number: A-18-781084-B
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Insofar as any conclusion of law is deemed to have been or include a finding of fact,

such a finding of fact is hereby included as a factual finding. Insofar as any finding of fact is

deemed to have been or to include a conclusion of law such is included as a conclusion of law

herein.

FINDINGS OF FACT

The Court makes the following Findings of Fact based on the evidence presented:

1. In Section IIB of Defendant/Counterclaimant Las Vegas Development Fund, LLC’s

(*LVDF”) Motion to Dissolve Temporary Restraining Order and Appoint a Receiver,

Defendant LVDF asserts thirteen breaches of the Construction Loan Agreement

(“CLA™):

a.

Alleged Breach #1: Improper Use of Loan Proceeds — CLA §1.7(¢) (Motion,
p. 10);

Alleged Breach #2: Failure to Provide Government Approved Plans — CLA
§3.2(b) (Motion, p. 10);

Alleged Breach #3: Failure to Timely Complete Construction — CLA §5.1
(Motion, p. 10);

Alleged Breach #4: Material Change of Costs, Scope or Timing of Work —
CLA §5.2 (Motion, p. 11);

Alleged Breach #5: Refusal to Comply Regarding Senior Debt — CLA §5.27
(Motion, p. 11);

Alleged Breach #6: Failure to Provide Monthly Project Costs — CLA §3.2(a)

(Motion, p. 11);
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g. Alleged Breach #7: Failure to Notify of Event of Default — CLA §5.10
(Motion, p. 11);

h. Alleged Breach #8: Refusal to Allow Inspection of Records — CLA §5.4
{Motion, p. 12});

i. Alleged Breach #9. Refusal to Allow Inspection of the Project — CLA §3.3
(Motion, p. 12);

j- Alleged Breach #10: Failure to Provide EB-5 Information — CLA §1.7(f)
{Motion, p. 12);

k. Alleged Breach #11: Non Payment of Default Interest — CLA §1.2 (Motion, p.
12),

1. Alleged Breach #12: Non Payment of Legal Fees —~ CLA §8.2 (Motion, p. 12);
and

m. Alleged Breach #13: Failure to Comply with Applicable Laws (CLA §5.13)
and Failure to Give Written Notice of Criminal Complaint (CLA §5.14)
{Motion, p. 13).

2. The first allegation of breach focuses on the alleged misuse of loan proceeds by
Plaintiff/Counter-Defendant, Front Sight Management, LLC (Front Sight). However,
in its Opposition to Defendant/Counter-Claimant LVDF’s Motion to Dissolve the
TRO and Appoint a Receiver, Front Sight supplied evidence to establish project cost
and expenditures which exceed the loan amounts advanced b){ LVDF.

3, There are four (4) paragraphs of the Construction Loan Agreement that relate to loan

proceeds. They are as follows:

3086



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Section 1.7  EB-5 Program Requirements.

{e) Borrower shall use the proceeds of the Loan solely for the purpose
of funding directly, or advancing to Affiliates to pay, the costs of the Project, in
accordance with the terms and conditions of this Agreement, as set forth in the
Budge and the Project documents submitted to, and approved by, USCIS.

Section 3.7 Use of Loan Proceeds. Borrower shall use and apply the Loan

proceeds solely to all or anv number of the individual Project comporents in
accordance with the Budse and also to pay some or all of any or all existing
indebtedness encumbering the Project pursuant to a Permitted
Encumbrance. Borrower shall use its best business judgment based upon
then-current real estate_ market and availability of other financing resources
to allocate_the proceeds of the Loan in such a manner as to assure the full
expenditure of the Loan proceeds advanced to Borrower. Borrower will
comply with the requirements of the EB-5 Program and the other EB-5 Program
covenants and requirements contained in this Agreement.

Section 4.29 Use of Loan Proceeds. The proceeds of the Loan shall be used
to_pay and obtain release of the existing liens on the Land, te pay for or
reimburse Borrower for soft and hard cests related to the pre-construction,
development, promotion, construction, development and operation of the

Project _in _connection with the FSFYI Facility and the construction,
development, operation, leasing and sale of the timeshare portion of the

Project, all as more particularly described on Exhibit F, attached hereto.
The Loan is made exclusively for business purposes in connection with holding,
developing and financially managing real estate for profit, and none of the
proceeds of the Loan will be used for the personal, family or agricultural purposes
of the Borrower.

Section 5.3  Using Loan Proceeds. Subject to Section 3.2, Borrower shall
use the Loan proceeds in its sole discretion o pay, or to reimburse Borrower
for paving, costs and expenses incurred by Borrower in connection with the

pre-construction, promotion, construction, _development, operating and
leasing _of the Proiect on the Land and the equipping of the Improvements,

together with the payoff and release of any existing liens and encumbrances
on the Land. Borrower shall take all steps necessary to assure that Loan
proceeds are used by its contractors and subconiractors to pay such costs and
expenses which could otherwise constitute a mechanic’s lien claim against the
Project. Within thirty (30) days after the Completion Date, Borrower shall provide
the documentation and supporting accounting records and contract documents
necessary, in Lender’s discretion, to demonstrate that between the Closing Date
and the date of delivery of such documentation not less than the total amount of
the Advances has been spent directly or indirectly on the Project substantially in a
form acceptable to Lender for compliance with the EB-5 Program.

(Emphases added.)

4. Exhibit 47 to the Evidentiary Hearing Exhibits, Front Sight’s “Response to Notice of
Default dated July 30, 2018,” shows project costs and expenditures well in excess of

$6.3 million LVDF advanced. In Exhibit C to that document, Front Sight provided
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copies of QuickBooks monthly reports that showed the following Project costs and

expenditures:
TIME PERIOD TOTAL
October 2015 — December 2015 $3,387,591.35
January 2016 — December 2016 $7.,466,570.24
January 2017 — December 2017 $12.454,018.84
$23,308,180.43

5. Exhibit 48 to the Evidentiary Hearing Exhibits is Front Sight’s “Additional Response
to Notices of Default dated July 31, 2018, and August 24, 2018 and Initial Response
to Notice of Default dated August 28, 2018.” In that exhibit, Front Sight provided to
Defendant Dziubla a multitude of documents showing the following expenses which

were paid by Front Sight between the closing of the loan in October 2016 and June

30, 2017:
EXPENSE CATEGORY TOTAL

Reimbursable construction costs prior to the closing date of the $994,336.56

Construction Loan Agreement

Construction costs from the closing date of the Construction $1,031,728.10

Loan Agreement to June 30, 2017

Class Action lien payoff as of the time of closing of the $551,871.50

Construction Loan Agreement

Class action lien pay-down prior to the closing date of the $1,860,000.00

Construction Loan Agreement

Holecek note paydown prior to the closing date of the $6,004,000.00

Construction Loan Agreement

Holecek note paydown from the closing date of the Construction $1.422,000.00

Loan Agreement to June 30, 2017

Project legal fees $81,551.25

Fees Paid to Chicago Title in connection with original closing $9.217.01

EBS Impact Advisor fees $244,730.00

Fees paid to US Capital Partners evidencing efforts to secure $62,500.00

“Senior Debt” prior to securing construction line of credit from

Morales Construction

Project consulting fees $82,550.00
$12,344,484.42

5
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6. Adding construction costs prior to closing with consiruction costs from closing to
June 30, 2017, plus the class action lien payoff as of the closing date of the CLA,

Front Sight’s expenses far exceed the US$2.625M in EBS funds delivered on or

before June 30, 2017.

7. Exhibit 49 to the Evidentiary Hearing Exhibits is Front Sight’s “EB-5 Documentation
and Additional Information for the Period July 1, 2017, through October 31, 2018
Delivered Pursuani to Section 5.i0(e) of the Construction Loan Agreement.” In that
exhibit, Front Sight provided to Defendant Dziubla several hundred additional pages

of documents showing the following expenses which were paid by Front Sight:

EXPENSE CATEGORY

TOTAL

Construction costs from June 30, 2017, through and including
July I, 2018

$2,088,490.00

Holecek note paydown from June 30, 2017, through and
including July 1, 2018

$1,896,000.00

Project legal fees from June 30, 2017, through and including
July 1, 2018

$14,116.00

Construction costs from July 1, 2018, through and including
October 30, 2018

$402,621.00

Holecek note paydown from July 1, 2018, through and including
October 30, 2018

$632,000.00

Project legal fees from July 1, 2018, through and including
Qctober 30, 2018

$6,984.00

Construction costs from September 6, 2016, through and
including August 24, 2018 (commercial revolving charge
account of Front Sight established with Home Depot)

366,173.67

Construction costs from October 11, 2016, through and
including July 13, 2018 {charged to the Visa credit card account
of Front Sight established with City National Bank)

$43,212.07

Construction costs from August 30, 2016, through and including
February 20, 2018 (charged to the Premier Rewards Gold charge
and credit card account of Front Sight established with American
Express)

$92,868.00

$5,242,464.74

8. Based on this uncontroverted evidence, the Court finds Front Sight’s expenses on the

Project far exceed the amount of the loan from Defendant LVDF.
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9. As to the fourth breach alleged by Defendant/Counterclaimant LVDF, the alleged
material change in size, scope, and timing of the project, it appears that the size of the
classroom was reduced but not the overall size of the facility, and therefore, the Court
finds that there is an issue of fact as to this alleged breach of the CLA.

10, Regarding the second, third, and fifth through thirteenth alleged breaches, as asserted
by Defendant/Counterclaimant LVDF, the parties asserted multiple competing factual
positions and made conflicting factual assertions regarding Defendant LVDF’s
allegations of breach of the CLA. Based on the state of the evidence as of the date of
the hearing on the instant Motion, the Court finds that genuine tssues of fact remain
as to the second, third, and fifth through thirteenth alleged breaches, as asserted by
Defendant/Counterclaimant LVDF.

CONCLUSIONS OF LAW AND ORDER

The Court makes the following Conclusions of Law:

1. Regarding alleged Breach #1, the Court concludes that Front Sight’s expenses on
the Project far exceed the amount of the loan from Defendant LVDF has Defendant LVDF’s
assertion that Front Sight improperly used loan proceeds is without merit, and consequently,
LVDF has failed to establish this alleged breach.

2. As to the second, third, and fifth through thirteenth alleged breaches, as asserted
by Defendant/Counterclaimant LVDF, the Court concludes that LVDF has not established that
Plaintiff is in breach of the Construction Loan Agreement, and consequently, LVDF is not
entitled to the relief it seeks by this Motion.

4, Regarding the fourth alleged breach, pertaining to the reduction in the size of the

Patriot Pavilion, because it appears that the size of the classroom was reduced but not the overall
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size of the facility, creating an issue of fact as to this alleged breach, the Court concludes that
LVDF has not established that Plaintiff is in breach of the construction Loan Agreement. and
consequently, LVDF is not entitled to the relief it seeks by this Motion.
ORDER

IT IS HEREBY ORDERED that Defendant Las Vegas Development Fund LLC’s
Motion to Dissolve Temporary Restraining Order and to Appoint Receiver is DENIED.

IT IS SO ORDERED.

DATED this <" day of January, 2020,

CSOe L O NS~

DISTRICTfOURT JUDGE

Respectfully submitted by:

ALDRICH LAW FIRM, LTD.

L0 by

J@in P. Aldrich, Esq.
evada Bar No. 6877
atherine Hernandez. Esq.

Nevada Bar No. 8410

7866 West Sahara Avenue

Las Vegas, Nevada 89117

Tel: (702) 853-5490

Fax: (702) 227-1975

Attorneys for Plaintiff
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Electronically Filed
1/23/2020 11:45 AM
Steven D. Grierson

CLER OFTHECE&
NEO Cﬁm—ﬁ botsson

John P. Aldrich, Esq.

Nevada Bar No. 6877

Catherine Hernandez, Esq.

Nevada Bar No. 8410

ALDRICH LAW FIRM, LTD.

7866 West Sahara Avenue

Las Vegas, NV 89117

Telephone: (702) 853-5490

Facsimile: (702)227-1975

Attorneys for Plaintiff/Counterdefendants

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
FRONT SIGHT MANAGEMENT LLC, a
Nevada Limited Liability Company, CASE NO.: A-18-781084-B
DEPT NO.: 16
Plaintiff,
Vs. NOTICE OF ENTRY OF ORDER
ON STATUS CHECK REGARDING
LAS VEGAS DEVELOPMENT FUND LLC, a DISCOVERY
Nevada Limited Liability Company; et al., RESPONSES/PLAINTIFE’S
MOTION TO COMPEL
Defendants.
AND ALL RELATED COUNTERCLAIMS.

PLEASE TAKE NOTICE that an Order on Status Check Regarding Discovery
Responses/ Plaintiff’s Motion to Compel was entered by the Court in the above-captioned action
/11
/11
/11
/11
/11

/11

1

Case Number: A-18-781084-B
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on the 23 day of January, 2020, a true and correct copy of which is attached hereto.
DATED this 23" day of January, 2020.
ALDRICH LAW FIRM, LTD.

/s/ John P. Aldrich

John P. Aldrich, Esq.

Nevada Bar No. 6877

Catherine Hernandez, Esq.

Nevada Bar No. 8410

7866 West Sahara Avenue

Las Vegas, Nevada 89117

Telephone: (702) 853-5490

Facsimile: (702) 227-1975

Attorneys for Plaintiff/Counterdefendants

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 23™ day of January, 2020, I caused the foregoing
NOTICE OF ENTRY OF ORDER ON STATUS CHECK REGARDING DISCOVERY
RESPONSES/PLAINTIFF’S MOTION TO COMPEL to be electronically filed and served
with the Clerk of the Court using Wiznet which will send notification of such filing to the email
addresses denoted on the Electronic Mail Notice List, or by U.S. mail, postage prepaid, if not
included on the Electronic Mail Notice List, to the following parties:

Anthony T. Case, Esq.

Kathryn Holbert, Esq.

FARMER CASE & FEDOR

2190 E. Pebble Rd., Suite #205

Las Vegas, NV 89123

C. Keith Greer, Esq.

16855 West Bernardo Drive, Suite 255

San Diego, CA 92127

Attorneys for Defendants

/s/ T. Bixenmann
An employee of ALDRICH LAW FIRM, LTD.
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Electronically Filed
1/23/2020 10:50 AM
Steven D. Grierson

CLERK OF THE COUE g
ORDR ' . Cﬁh—‘é

John P. Aldrich, Esq.

Nevada Bar No. 6877

Catherine Hernandez, Esqg.

Nevada Bar No. 8410

ALDRICH LAW FIRM, LTD.

7866 West Sahara Avenue

Las Vegas, NV 89117

Telephone: (702) 853-5490

Facsimile: (702)227-1975

Attorneys for Plaintiff Counierdefendants

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

FRONT SIGHT MANAGEMENT LLC, a

Nevada Limited Liability Company, CASE NO.: A-18-781084-B

DEPT NQ.: 16
Plaintiff,
V. ORDER ON STATUS CHECK
REGARDING DISCOVERY
LAS VEGAS DEVELOPMENT FUND LLC, 2 | RESPONSES/PLAINTIFF’S MOTION
Nevada Limited Liability Company; et al,, ' TO COMPEL
Defendants.

AND ALL RELATED COUNTERCLAIMS.

This matter having come before the Court, on December 18, 2019 at 10:00 a.m. for a
Status Check regarding Defendants’ discovery responses and Plaintiff’s Motion to Compel,
John P. Aldrich, Esq. appearing on behalf of Plaintiff and Kathryn Holbert, Esq. and C. Keith
Greer, Esq., appearing by telephone on behalf of Defendants, the Court having reviewed the
pleadings on file herein, having heard oral argument by the parties, and for good cause
appearing therefore,

rH

[TRRRUNL:

1

Case Number: A-18-781084-B
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IT IS HEREBY ORDERED that all Defendants shall provide proper supplemental

responses and responsive documents to Plaintiff’s various Requests for Production of

Documents to Defendants by January 10, 2020.

IT IS FURTHER ORDERED that if, following receipt of Defendants® responses, if

Plaintiff asserts that deficiencies exist, the parties must meet and confer to discuss the

deficiencies.

IT IS FURTHER ORDERED that Plaintiff’s counsel shall submit a checklist to

Defendants” counsel regarding all asserted deficiencies with regard to Defendants” discovery

responses by January 21, 2020.

IT IS FURTHER ORDERED that a Status Check is scheduled for February 5. 2020 at

9:00 a.m. to discuss any outstanding discovery issues.

IT IS SO ORDERED.

DATED this 2% ady of January, 2030,

Respectfully submitted by:

ALDRICH LAW FIRM, LTD.

(Mt

Jéhn P. Aldrich. Esq.
evada Bar No. 6877
Catherine Hernandez, Esq.
Nevada Bar No. 8410
7866 West Sahara Avenue
Las Vegas, Nevada 89117
Tel: (702) 853-5490
Fax: (702)227-1975
Attorneys for Plaintiff

=P L A

ms"i"’m(fr COURT JUDGE
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Electronically Filed
1/23/2020 4:08 PM
Steven D. Grierson

CLER OFTHECOE;
MSJD Cﬁo‘w—a‘ Lessson

John P. Aldrich, Esq.

Nevada Bar No. 6877

Catherine Hernandez, Esq.

Nevada Bar No. 8410

ALDRICH LAW FIRM, LTD.

7866 West Sahara Avenue

Las Vegas, NV 89117

Telephone: (702) 853-5490

Facsimile: (702)227-1975

Attorneys for Plaintiff/Counterdefendants

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

FRONT SIGHT MANAGEMENT LLC, a CASE NO.: A-18-781084-B
Nevada Limited Liability Company, DEPT NO.: 16

Plaintiff,

MOTION FOR SUMMARY JUDGMENT
Vs. AS TO THE COUNTERCLAIMS
AGAINST VNV DYNASTY TRUST 1

LAS VEGAS DEVELOPMENT FUND LLC, AND VNV DYNASTY TRUST II
a Nevada Limited Liability Company; et al.,

Defendants. HEARING REQUESTED

AND ALL RELATED COUNTERCLAIMS.

COME NOW Counterdefendants VNV DYNASTY TRUST I and VNV DYNASTY
TRUST 1I (collectively “VNV Trust Defendants” or the “Trusts”), by and through their
attorneys, John P. Aldrich, Esq., and Catherine Hernandez, Esq., of the Aldrich Law Firm, Ltd.,
and hereby move the Court for an order granting summary judgment in their favor as to all
counterclaims against them.

The Court found that Front Sight produced evidence sufficient to show it expended more
on the construction project at issue than the monies LVDF has advanced, thus refuting LVDF’s

counterclaims against the Trusts. LVDF is not entitled to prosecute its counterclaims on the

1

Case Number: A-18-781084-B
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gossamer threads of whimsy, speculation and conjecture. Therefore, summary judgment is
appropriate.

This Motion is made and based on the attached memorandum of points and authorities
and supporting documentation, the papers and pleadings on file in this action, and any oral
argument this Court may allow.

DATED this 23" day of January, 2020.

ALDRICH LAW FIRM, LTD.

/s/ John P. Aldrich

John P. Aldrich, Esq.

Nevada Bar No. 6877

Catherine Hernandez, Esq.

Nevada Bar No. 8410

7866 West Sahara Avenue

Las Vegas, Nevada 89117

Telephone: (702) 853-5490

Facsimile: (702) 227-1975

Attorneys for Plaintiff/Counterdefendants

MEMORANDUM OF POINTS AND AUTHORITIES

I.

PROCEDURAL HISTORY

On April 23, 2019, LVDF filed its Answer to Plaintiff’s Second Amended Complaint.
Concurrently therewith, LVDF filed its Counterclaim against Front Sight Management LLC
(“Front Sight”), Ignatius Piazza, Jennifer Piazza (Dr. Ignatius Piazza’s wife), and the Trusts.
The counterclaims against the Trusts includes: (1) Intentional Interference with Contractual
Relationships; (2) Civil Conspiracy; and (3) Waste.

On July 3, 2019, the VNV Trust Defendants filed a Motion to Dismiss the counterclaims.

On August 20, 2019, the Court, among other things, heard argument on the Motion to Dismiss
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LVDF’s Counterclaims. After hearing and stipulation of the parties (as to certain claims), the
Court granted the Motion to Dismiss in part, and ordered dismissal of LVDF’s claims of: (1)
Breach of Contract; (2) Breach of the Covenant of Good Faith and Fair Dealing against Front
Sight; and (3) Waste as to Jennifer Piazza.

The Trusts filed a responsive pleading to the remaining counterclaims September 30,
2019. The remaining counterclaims against the Trusts are: (1) Intentional Interference with
Contractual Relationships; (2) Civil Conspiracy; and (3) Waste.

The Court is well aware of the discovery dispute that has been ongoing in this matter.
See Front Sight’s Motion to Compel and for Sanctions and hearing transcripts related thereto
(argued on October 23, 2019, November 21, 2019, November 26, 2019, December 5, 2019,
December 11, 2019, and December 18, 2019). Needless to say, although Front Sight first asked
for documents to support LVDF’s Counterclaims back in July 2019, responses being due before
the end of July 2019, and multiple extensions, LVDF has provided no documents to support their
allegations set forth in the Counterclaims.

IL.

UNDISPUTED FACTS

LVDF has not produced any evidence to support its counterclaims against the Trusts and
the Court has made significant findings that Front Sight has established that its expenses on the
project exceed the amount loaned by LVDF. The following are the general and conclusory
claims against the Trusts, in standard text, with an explanation why each allegation is meritless
in bold:

1. VNV DYNASTY TRUST I is a Nevada statutory trust, Nevada business, family trust,

or other irrevocable trust that functions as an entity and that may claim title and

ownership interest in the Property and was organized and exists under the laws of
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Nevada and Counter Defendants IGNATIUS PIAZZA and JENNIFER PIAZZA are
trustees and/or beneficiaries of the VNV DYNASTY TRUST 1. (Counterclaim, § 4.)

This allegation is not relevant to any counterclaim, even if true.

. VNV DYNASTY TRUST II is a Nevada statutory trust, Nevada business, family trust,

or other irrevocable trust that functions as an entity and that may claim title and
ownership interest in the Property and was organized and exists under the laws of
Nevada and Counter Defendants IGNATIUS PIAZZA and JENNIFER PIAZZA are
trustees and/or beneficiaries of the VNV DYNASTY TRUST II. (Counterclaim, 9 5.)
This allegation is not relevant to any counterclaim, even if true.

The Trusts are influenced and governed by Ignatius Piazza, and they are so intertwined
with one another as to be factually and legally indistinguishable. (Counterclaim, 4 9.)
This allegation is general and conclusory, not factual, and LVDF has not
produced any evidence to provide factual support for this claim.

The Trusts received millions of dollars of Loan proceeds as shareholder distributions.
(Counterclaim, § 21.) The Court found that Front Sight “supplied exhibits to
establish project cost and expenditures...exceed the loan amounts advanced by
LV Development....” (See Notice of Entry of Findings of Fact, Conclusions of
Law, and Order Denying Defendant Las Vegas Development Fund LLC's Motion
to Dissolve Temporary Restraining Order and to Appoint a Receiver, attached
hereto as Exhibit 1, p. 3.) Therefore, this allegation is false.

The Trusts received funds, either directly or indirectly, in a way that violated the CLA
Section 5.18. (Counterclaim, 944 41-42.) The Court found that Front Sight

“supplied exhibits to establish project cost and expenditures...exceed the loan
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amounts advanced by LV Development....” (Exhibit 1.) Therefore, this allegation
is false.

Ignatius Piazza and Jennifer Piazza diverted profits generated by Front Sight’s
operations to themselves and the Trusts, and used EB-5 investor funds to pay Front
Sight’s operating expenses and pre-existing loans. (Counterclaim, q 44.) The Court
found that Front Sight “supplied exhibits to establish project cost and
expenditures...exceed the loan amounts advanced by LV Development....”
(Exhibit 1.) Therefore, this allegation is false.

The Trusts induced Front Sight into improperly using “funds” for their personal
benefit. (Counterclaim, 4 70.) The Court found that Front Sight “supplied exhibits
to establish project cost and expenditures...exceed the loan amounts advanced by
LV Development....” (Exhibit 1.) Therefore, this allegation is false.

The Trusts conspired with Dr. Piazza, Jennifer Piazza, and Front Sight in order to
divert “monies from Front Sight that were needed to maintain Front Sight’s solvency
and its ability to meet its obligations under the CLA regarding timely completion of
the Project and repayment of the loan, for their own individual advantage and benefit.”
(Counterclaim, § 81.) The Court found that Front Sight “supplied exhibits to
establish project cost and expenditures...exceed the loan amounts advanced by
LV Development....” (Exhibit 1.) This allegation is false. Additionally, as this
assertion relates to the Civil Conspiracy claim, there is no underlying predicate.
The Trusts committed waste by improperly using funds earmarked for development of
the Property for the personal benefit of Ignatius Piazza, Jennifer Piazza, and the

Trusts. (Counterclaim, 4 98.) The Court found that Front Sight “supplied exhibits
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to establish project cost and expenditures...exceed the loan amounts advanced by
LV Development....” (Exhibit 1.) Therefore, this allegation is false.

10. The Trusts committed waste by selling unregistered securities which created
substantial legal and financial liability to Front Sight. (Counterclaim, 9§ 98.) This
allegation is general and conclusory, and LVDF has not produced any evidence to
provide factual support for this claim.

11. The Trusts committed waste by misappropriating Front Sight’s assets for the personal
benefit of Ignatius and Jennifer Piazza and other beneficiaries of the Trusts.
(Counterclaim, 9 98.) This allegation is general and conclusory, and LVDF has not
produced any evidence to provide factual support for this claim. And the Court
found that Front Sight “supplied exhibits to establish project cost and
expenditures...exceed the loan amounts advanced by LV Development....”
(Exhibit 1.)

12. The Trusts committed waste by selling various instruments which include rights to
Front Sight’s resort property for highly reduced rates which further encumbered the
Property, either directly or indirectly. (Counterclaim, § 98.) This allegation is
general and conclusory, and LVDF has not produced any evidence to provide
factual support for this claim. And the Court found that Front Sight “supplied
exhibits to establish project cost and expenditures...exceed the loan amounts
advanced by LV Development....” (Exhibit 1.)

Front Sight requested “copies of all documents which support, refute, or in any way relate
to your Counterclaim.” (See Plaintiff’s First Set of Requests for Production of Documents to

Defendant LVDF, Request No. 74, relevant portions attached as Exhibit 2.) LVDF responded:
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Responding Party objects to this Document Request on grounds that it is vague
and ambiguous as to “refuting” of Responding Parties Counterclaim; it is
compound as to issues and facts; it is duplicative to other Document Requests
contained herein and herewith; it is burdensome and oppressive because it seeks
documents that are already in possession of Requesting Party or readily available
to Requesting Party; it seeks information protected by the attorney-client privilege
and work product doctrine; and it purports to require Responding Party to disclose
information that is a trade secret, confidential, proprietary, commercially
sensitive, or information that is protected by rights of privacy. In Addition, this
Document Request is overly broad because it seeks the production of documents
beyond the scope of issues directly related to the pending motion for a
preliminary injunction. Responding Party, subject to and without waiving said
objections, will produce all documents relating to the Injunction Issues that
are responsive to this Document Request.

(See Defendant LVDF’s Responses to Plaintiff’s First Set of Requests for Production of
Documents, Response to Request No. 74, relevant portions attached hereto as Exhibit 3
(emphasis added).)

Front Sight again requested “copies of all documents which support, refute, or in any way
relate to your Counterclaims.” (See Plaintiff’s Third Set of Requests for Production of
Documents to Defendant LVDF, Request No. 133, relevant portions attached as Exhibit 4.)
LVDF responded:

Responding party objects to this Document Request because; individually, and in
aggregate with the other requests made herein and previously propounded, this
request fails to meet the proportionality requirements of proper discovery and thus
is over burdensome and harassing; it is compound as to issues and facts; it is
vague and ambiguous; it is duplicative of other requests contained herein and
previously propounded; it seeks documents that are already in requesting party’s
possession or equally accessible to the requesting party; it seeks information
protected by the attorney-client privilege and/or attorney work product doctrine; it
calls for the production of documents that are not relevant to this issues presented;
and it purports to require responding party to disclose information that is a trade
secret, confidential, proprietary, commercially sensitive, or information that is
privileged or protected by rights of privacy regarding financial information and
tax records of responding party and/or third parties.

(See Defendant LVDEF’s Responses to Plaintiff’s Third Set of Requests for Production of

Documents, Response to Request No. 133, relevant portions attached hereto as Exhibit 5.)
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In its Supplemental Response to Request No. 133, LVDF stated: “Subject to and without
waiving the previously asserted objections, Responding Party will produce all non-privileged
documents that are responsive to this request.” (See Defendant LVDF’s Supplemental
Responses to Plaintiff’s First Set of Requests for Production of Documents, Response to Request
No. 133, relevant portions attached hereto as Exhibit 6.) Despite repeated extensions, including
the latest Court-imposed deadline of January 10, 2020, LVDF has not provided documents to
support its counterclaims — against any party.

I11.

LEGAL ARGUMENT

A. SUMMARY JUDGMENT IS APPROPRIATE BECAUSE NO FACTS EXIST TO
SUPPORT THE COUNTERCLAIMS AGAINST THE TRUSTS AND THE
TRUSTS ARE ENTITLED TO JUDGMENT AS A MATTER OF LAW.

“Summary judgment must be granted when the pleadings and record evidence, viewed in
the light most favorable to the nonmoving party, demonstrate that there are no genuine issues as
to any material facts and the moving party is entitled to judgment as a matter of law.”
Stockmeier v. State, 127 Nev. 243, 247, 255 P.3d 209, 212 (2011). “[W]hen a motion for
summary judgment is made and supported as required by NRCP 56, the non-moving party may
not rest upon general allegations and conclusions, but must, by affidavit or otherwise, set forth
specific facts demonstrating the existence of a genuine factual issue.” Wood v. Safeway, Inc.,
121 Nev. 724, 731, 121 P.3d 1026, 1030-31 (2005) (quoting Pegasus v. Reno Newspapers, Inc.,
118 Nev. 706, 713, 57 P.3d 82, 87 (2002) (emphasis added)). “Conjecture and speculation do
not create an issue of fact.” 127 Nev. at 247, 255 P.3d at 212.

This Court has already made factual findings that conclusively resolve all three causes of

action brought by LVDF against the Trusts. Furthermore, LVDF has not produced any evidence
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to provide factual support for its counterclaims. Therefore, summary judgment as to all claims is
proper and must be granted.

1. Intentional Interference with Contractual Relationships

“In an action for intentional interference with contractual relations, a plaintiff must
establish: (1) a valid and existing contract; (2) the defendant’s knowledge of the contract; (3)
intentional acts intended or designed to disrupt the contractual relationship; (4) actual disruption
of the contract; and (5) resulting damage.” J.J. Indus., LLC v. Bennett, 119 Nev. 269, 274, 71
P.3d 1264, 1267 (2003) (citing Sutherland v. Gross, 105 Nev. 192, 196, 772 P.2d 1287, 1290
(1989).

LVDF claimed: (1) the CLA (including the 2 Amendments thereto) between Front Sight

and LVDF is valid; (2) the Trusts had knowledge of the CLA and “induce[d] Front Sight to

improperly use funds for the personal benefit of . . . [the Trusts];” (emphasis added) (3) Front

Sight breached the CLA; (4) the breach was caused by the conduct of the Trusts; and (5) LVDF
sustained damages. (Counterclaim, 99 68-73.) Each of these allegations is general and
conclusory and neither assert any facts nor create a factual dispute. The key item is #3 above,

found at paragraph 70 of the Counterclaim, the assertion the Trusts “induce[d] Front Sight to

improperly use funds for the personal benefit of . . . [the Trusts].”

LVDF cannot establish that the Trusts intentionally interfered with its contractual
relations. To the contrary, as described above, the Court has already found that Front Sight
“supplied exhibits to establish project cost and expenditures...exceed the loan amounts advanced
by LV Development....” (Exhibit 1.) Accordingly, the allegations against the Trusts related to
this cause of action are false.

Furthermore, LVDF did not produce any documents in response to Front Sight’s requests

for documents that support its counterclaims, nor has it produced any evidence of “harm” it
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alleged it suffered because of the Trusts. Therefore, summary judgment is appropriate because
Rule 56(c) requires “sufficient evidence supporting the claimed factual dispute be shown to
require a jury or judge to resolve the parties’ differing versions of the truth at trial.” Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 249, 106 S. Ct. 2505, 2510 (1986) (citation omitted).

2. Civil Conspiracy

“Actionable civil conspiracy arises where two or more persons undertake some concerted
action with the intent to accomplish an unlawful objective for the purpose of harming another,
and damage results.” Guilfoyle v. Olde Monmouth Stock Transfer Co., 335 P.3d 190, 198-99
(Nev. 2014) (quoting Consol. Generator-Nevada, Inc. v. Cummins Engine Co., 114 Nev. 1304,
1311, 971 P.2d 1251, 1256 (1998) (internal quotations omitted)). “[A] plaintiff[/claimant] must
provide evidence of an explicit or tacit agreement between the alleged conspirators.” /Id.
(citation omitted).

LVDF cannot defend against summary judgment based on the unsupported allegations in
its Counterclaim. “[B]are use of the word ‘conspiracy,” with no supporting facts that tend to
show the existence of an unlawful agreement or prima facie improper behavior” cannot
overcome summary judgment. See Collins v. Union Fed. Sav. & Loan Ass’n, 99 Nev. 284, 301,
662 P.2d 610, 621 (1983) (citing Moran v. Bench, 353 F.2d 193, 195 (Ist Cir. 1965), cert.
denied, 384 U.S. 906 (1966)).

Again, the Court found that Front Sight “supplied exhibits to establish project cost and
expenditures . . . exceed the loan amounts advanced by LV Development. . . .” (Exhibit 1.)
Based on these findings, LVDF cannot set forth any evidence to show between any
Counterdefendants: (1) “an explicit or tacit agreement;” (2) “intent to accomplish an unlawful

objective;” and (3) intent to harm LVDF,

10
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LVDF cannot and has not shown any harm either. LVDF did not properly respond to a
single request for production of documents. Rather, it sent “responses” that were not responses
at all, but contained essentially the same series of boilerplate objections to each and every
request. Furthermore, LVDF has yet to identify or provide a single document in support of its
counterclaims against the Trusts or indicate any such documents exist.

Summary judgment will be upheld where there is no evidence of an express agreement to
commit an unlawful act with the intention to harm. See Consol. Generator-Nevada v. Cummins
Engine Co., 114 Nev. 1304, 1311, 971 P.2d 1251, 1256 (1998). Therefore, Summary Judgment
in favor of the Trusts is appropriate as to Civil Conspiracy.

3. Waste

“[W]aste is the permanent or lasting injury to the estate by one who has not an absolute
or unqualified title thereto.” Price v. Ward, 25 Nev. 203, 209, 58 P. 849, 849-50 (1899).
“[W]aste is conduct (including in this word both acts of commission and of omission) on the part
of the person in possession of land which is actionable at the behest of, and for protection of the
reasonable expectations of, another owner of an interest in the same land.... Thus, waste is,
functionally, a part of the law which keeps in balance the conflicting desires of persons having
interests in the same land.” Cornelison v. Kornbluth, 15 Cal. 3d 590, 597-98, 125 Cal. Rptr. 557,
562,542 P.2d 981, 986 (1975) (quoting 5 Powell on Real Property (1974) § 636, pp. 5-6).

LVDF alleged it suffered injury because: “Waste was committed...[by] improperly using
funds earmarked for development of the Property for the personal benefit of Counter Defendants;
selling unregistered securities which create substantial legal and financial liability to Front Sight,
misappropriating Front Sight’s assets for the personal benefit of...beneficiaries of the [Trusts]
and selling various instruments which include rights to Front Sight’s resort property for highly

reduced rates....” (Counterclaim, 9 98-99.)

11
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These general and conclusory statements may have been sufficient to overcome dismissal
for failure to state a claim, however, without specific factual support, they are insufficient to
succeed against summary judgment. As discussed, supra, Front Sight produced evidence the
Court found specifically demonstrated Front Sight has spent more on the construction project
than LVDF has advanced. LVDF has not produced or set forth any specific facts to the contrary.
Furthermore, LVDF has not set forth any evidence of specific facts to support its broadly
sweeping claims that Front Sight incurred “substantial legal and financial liability” by “selling
unregistered securities” and “selling rights to Front Sight’s resort property for highly reduced
rates.” Without more, a jury could not find in LVDEF’s favor. Therefore, the Court should grant
summary judgment in favor of the Trusts as to Waste.

Iv.

CONCLUSION

Summary judgment in the Trusts’ favor is appropriate because no genuine issues of
material fact exist and the Trusts are entitled to judgment as a matter of law. The Court found
that Front Sight “supplied exhibits to establish project cost and expenditures...exceed the loan
amounts advanced by LV Development...,” (Exhibit 1), and LVDF cannot support the general
and conclusory allegations of its counterclaims with any specific evidence to create “a genuine
issue of material fact” whereby “a reasonable jury” could find in its favor. See e.g. Posadas v.
City of Reno, 109 Nev. 448, 452, 851 P.2d 438, 441-42 (1993).

/11
/11
/11
/11
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Based on the foregoing, the Trusts respectfully request that the Court grant this Motion in

DATED this 23" day of January, 2020.

13

its entirety and grant judgment in favor of the Trusts as to the counterclaims against them.

ALDRICH LAW FIRM, LTD.

/s/ John P. Aldrich

John P. Aldrich, Esq.

Nevada Bar No. 6877

Catherine Hernandez, Esq.

Nevada Bar No. 8410

7866 West Sahara Avenue

Las Vegas, Nevada 89117

Telephone: (702) 853-5490

Facsimile: (702) 227-1975

Attorneys for Plaintiff/Counterdefendants
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 23" day of January, 2020, I caused the foregoing
MOTION FOR SUMMARY JUDGMENT AS TO THE COUNTERCLAIMS AGAINST
VNV DYNASTY TRUST I AND VNV DYNASTY TRUST II to be electronically filed and
served with the Clerk of the Court using Wiznet which will send notification of such filing to the
email addresses denoted on the Electronic Mail Notice List, or by U.S. mail, postage prepaid, if
not included on the Electronic Mail Notice List, to the following parties:

Anthony T. Case, Esq.

Kathryn Holbert, Esq.

FARMER CASE & FEDOR

2190 E. Pebble Rd., Suite #205

Las Vegas, NV 89123

C. Keith Greer, Esq.

16855 West Bernardo Drive, Suite 255

San Diego, CA 92127

Attorneys for Defendants/Counterclaimant

/s/ T. Bixenmann
An employee of ALDRICH LAW FIRM, LTD.

14
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Electronically Filed
1/23/2020 11:45 AM
Steven D. Grierson

CLER OFTHEC(‘DE;
NEO Cﬁm—ﬁ bsssor

John P. Aldrich, Esq.

Nevada Bar No. 6877

Catherine Hernandez, Esq.

Nevada Bar No. 8410

ALDRICH LAW FIRM, LTD.

7866 West Sahara Avenue

Las Vegas, NV 89117

Telephone: (702) 853-5490

Facsimile: (702)227-1975

Attorneys for Plaintiff/Counterdefendants

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
FRONT SIGHT MANAGEMENT LLC, a
Nevada Limited Liability Company, CASE NO.: A-18-781084-B
DEPT NO.: 16
Plaintiff,
NOTICE OF ENTRY OF FINDINGS
Vs. OF FACT, CONCLUSIONS OF
LAW. AND ORDER DENYING
LAS VEGAS DEVELOPMENT FUND LLC, a DEFENDANT LAS VEGAS
Nevada Limited Liability Company; et al., DEVELOPMENT FUND LLC’S
MOTION TO DISSOLVE
Defendants. TEMPORARY RESTRAINING
ORDER AND TO APPOINT A
RECEIVER

AND ALL RELATED COUNTERCLAIMS.

PLEASE TAKE NOTICE that the Findings of Fact, Conclusions of Law, and Order
Denying Defendant Las Vegas Development Fund LLC’s Motion to Dissolve Temporary
Restraining Order and to Appoint a Receiver was entered by the Court in the above-captioned
/11
/11
/11

/11

1

Case Number: A-18-781084-B
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action on the 23™ day of January, 2020, a true and correct copy of which is attached hereto.
DATED this 23" day of January, 2020.
ALDRICH LAW FIRM, LTD.

/s/ John P. Aldrich

John P. Aldrich, Esq.

Nevada Bar No. 6877

Catherine Hernandez, Esq.

Nevada Bar No. 8410

7866 West Sahara Avenue

Las Vegas, Nevada 89117

Telephone: (702) 853-5490

Facsimile: (702) 227-1975

Attorneys for Plaintiff/Counterdefendants
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 23" day of January, 2020, I caused the foregoing
NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS OF LAW, AND
ORDER DENYING DEFENDANT LAS VEGAS DEVELOPMENT FUND LLC’S
MOTION TO DISSOLVE TEMPORARY RESTRAINING ORDER AND TO APPOINT
A RECEIVER to be electronically filed and served with the Clerk of the Court using Wiznet
which will send notification of such filing to the email addresses denoted on the Electronic Mail

Notice List, or by U.S. mail, postage prepaid, if not included on the Electronic Mail Notice List,

to the following parties:

Anthony T. Case, Esq.
Kathryn Holbert, Esq.
FARMER CASE & FEDOR
2190 E. Pebble Rd., Suite #205
Las Vegas, NV 89123

C. Keith Greer, Esq.

16855 West Bernardo Drive, Suite 255

San Diego, CA 92127
Attorneys for Defendants

/s/ T. Bixenmann
An employee of ALDRICH LAW FIRM, LTD.
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FFCL

John P. Aldrich, Esq.

Nevada Bar No. 6877

Catherine Hernandez, Esq.
Nevada Bar No, 8410
ALDRICH LAW FIRM, LTD.
7866 West Sahara Avenue

Las Vegas, NV 89117
Telephone: (702) 853-5490
Facsimile: (702)227-1975
Attorneys for Plaintift Counterdefendants

Electronically Filed
1/23/2020 10:50 AM
Steven D. Grierson

CLERK[ OF THE COUR :

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

FRONT SIGHT MANAGEMENT LLC, a
Nevada Limited Liability Company,

Plaintiff,
V8,

LAS VEGAS DEVELOPMENT FUND LLC, a
Nevada Limited Liability Company; et al.,

Defendants.

AND ALL RELATED COUNTERCLAIMS.

CASE NO.: A-18-781084-B
DEPT NO.: 16

FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND
ORDER DENYING DEFENDANT

LAS VEGAS DEVELOPMENT FUND

LLC’'S MOTION TO DISSOLVE
TEMPORARY RESTRAINING
ORDER AND TO APPOINT A
RECEIVER

This matter having come before the Court on September 20, 2019 and November 26,

2019 on Defendant Las Vegas Development Fund LLC’s Motion to Dissolve Temporary

Restraining Order and to Appoint Receiver, John P. Aldrich, Esq. appearing on behalf of

Plaintiff and Kathryn Holbert, Esq. and C. Keith Greer, Esq., appearing on behalf of

Defendants, the Court having reviewed the pieadings on file herein, having heard oral argument

of the parties through their respective counsel, this Court makes the following Findings of Fact

and Conclusions of Law.

1

A 10 2029

Case Number: A-18-781084-B
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Insofar as any conclusion of law is deemed to have been or include a finding of fact,

such a finding of fact is hereby included as a factual finding. Insofar as any finding of fact is

deemed to have been or to include a conclusion of law such is included as a conclusion of law

herein.

FINDINGS OF FACT

The Court makes the following Findings of Fact based on the evidence presented:

1. In Section IIB of Defendant/Counterclaimant Las Vegas Development Fund, LLC’s

(*LVDF”) Motion to Dissolve Temporary Restraining Order and Appoint a Receiver,

Defendant LVDF asserts thirteen breaches of the Construction Loan Agreement

(“CLA™):

a.

Alleged Breach #1: Improper Use of Loan Proceeds — CLA §1.7(¢) (Motion,
p. 10);

Alleged Breach #2: Failure to Provide Government Approved Plans — CLA
§3.2(b) (Motion, p. 10);

Alleged Breach #3: Failure to Timely Complete Construction — CLA §5.1
(Motion, p. 10);

Alleged Breach #4: Material Change of Costs, Scope or Timing of Work —
CLA §5.2 (Motion, p. 11);

Alleged Breach #5: Refusal to Comply Regarding Senior Debt — CLA §5.27
(Motion, p. 11);

Alleged Breach #6: Failure to Provide Monthly Project Costs — CLA §3.2(a)

(Motion, p. 11);
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g. Alleged Breach #7: Failure to Notify of Event of Default — CLA §5.10
(Motion, p. 11);

h. Alleged Breach #8: Refusal to Allow Inspection of Records — CLA §5.4
{Motion, p. 12});

i. Alleged Breach #9. Refusal to Allow Inspection of the Project — CLA §3.3
(Motion, p. 12);

j- Alleged Breach #10: Failure to Provide EB-5 Information — CLA §1.7(f)
{Motion, p. 12);

k. Alleged Breach #11: Non Payment of Default Interest — CLA §1.2 (Motion, p.
12),

1. Alleged Breach #12: Non Payment of Legal Fees —~ CLA §8.2 (Motion, p. 12);
and

m. Alleged Breach #13: Failure to Comply with Applicable Laws (CLA §5.13)
and Failure to Give Written Notice of Criminal Complaint (CLA §5.14)
{Motion, p. 13).

2. The first allegation of breach focuses on the alleged misuse of loan proceeds by
Plaintiff/Counter-Defendant, Front Sight Management, LLC (Front Sight). However,
in its Opposition to Defendant/Counter-Claimant LVDF’s Motion to Dissolve the
TRO and Appoint a Receiver, Front Sight supplied evidence to establish project cost
and expenditures which exceed the loan amounts advanced b){ LVDF.

3, There are four (4) paragraphs of the Construction Loan Agreement that relate to loan

proceeds. They are as follows:
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Section 1.7  EB-5 Program Requirements.

{e) Borrower shall use the proceeds of the Loan solely for the purpose
of funding directly, or advancing to Affiliates to pay, the costs of the Project, in
accordance with the terms and conditions of this Agreement, as set forth in the
Budge and the Project documents submitted to, and approved by, USCIS.

Section 3.7 Use of Loan Proceeds. Borrower shall use and apply the Loan

proceeds solely to all or anv number of the individual Project comporents in
accordance with the Budse and also to pay some or all of any or all existing
indebtedness encumbering the Project pursuant to a Permitted
Encumbrance. Borrower shall use its best business judgment based upon
then-current real estate_ market and availability of other financing resources
to allocate_the proceeds of the Loan in such a manner as to assure the full
expenditure of the Loan proceeds advanced to Borrower. Borrower will
comply with the requirements of the EB-5 Program and the other EB-5 Program
covenants and requirements contained in this Agreement.

Section 4.29 Use of Loan Proceeds. The proceeds of the Loan shall be used
to_pay and obtain release of the existing liens on the Land, te pay for or
reimburse Borrower for soft and hard cests related to the pre-construction,
development, promotion, construction, development and operation of the

Project _in _connection with the FSFYI Facility and the construction,
development, operation, leasing and sale of the timeshare portion of the

Project, all as more particularly described on Exhibit F, attached hereto.
The Loan is made exclusively for business purposes in connection with holding,
developing and financially managing real estate for profit, and none of the
proceeds of the Loan will be used for the personal, family or agricultural purposes
of the Borrower.

Section 5.3  Using Loan Proceeds. Subject to Section 3.2, Borrower shall
use the Loan proceeds in its sole discretion o pay, or to reimburse Borrower
for paving, costs and expenses incurred by Borrower in connection with the

pre-construction, promotion, construction, _development, operating and
leasing _of the Proiect on the Land and the equipping of the Improvements,

together with the payoff and release of any existing liens and encumbrances
on the Land. Borrower shall take all steps necessary to assure that Loan
proceeds are used by its contractors and subconiractors to pay such costs and
expenses which could otherwise constitute a mechanic’s lien claim against the
Project. Within thirty (30) days after the Completion Date, Borrower shall provide
the documentation and supporting accounting records and contract documents
necessary, in Lender’s discretion, to demonstrate that between the Closing Date
and the date of delivery of such documentation not less than the total amount of
the Advances has been spent directly or indirectly on the Project substantially in a
form acceptable to Lender for compliance with the EB-5 Program.

(Emphases added.)

4. Exhibit 47 to the Evidentiary Hearing Exhibits, Front Sight’s “Response to Notice of
Default dated July 30, 2018,” shows project costs and expenditures well in excess of

$6.3 million LVDF advanced. In Exhibit C to that document, Front Sight provided

3117



10

I

12

13

14

15

16

17

18

19

20

21

22

23

24

copies of QuickBooks monthly reports that showed the following Project costs and

expenditures:
TIME PERIOD TOTAL
October 2015 — December 2015 $3,387,591.35
January 2016 — December 2016 $7.,466,570.24
January 2017 — December 2017 $12.454,018.84
$23,308,180.43

5. Exhibit 48 to the Evidentiary Hearing Exhibits is Front Sight’s “Additional Response
to Notices of Default dated July 31, 2018, and August 24, 2018 and Initial Response
to Notice of Default dated August 28, 2018.” In that exhibit, Front Sight provided to
Defendant Dziubla a multitude of documents showing the following expenses which

were paid by Front Sight between the closing of the loan in October 2016 and June

30, 2017:
EXPENSE CATEGORY TOTAL

Reimbursable construction costs prior to the closing date of the $994,336.56

Construction Loan Agreement

Construction costs from the closing date of the Construction $1,031,728.10

Loan Agreement to June 30, 2017

Class Action lien payoff as of the time of closing of the $551,871.50

Construction Loan Agreement

Class action lien pay-down prior to the closing date of the $1,860,000.00

Construction Loan Agreement

Holecek note paydown prior to the closing date of the $6,004,000.00

Construction Loan Agreement

Holecek note paydown from the closing date of the Construction $1.422,000.00

Loan Agreement to June 30, 2017

Project legal fees $81,551.25

Fees Paid to Chicago Title in connection with original closing $9.217.01

EBS Impact Advisor fees $244,730.00

Fees paid to US Capital Partners evidencing efforts to secure $62,500.00

“Senior Debt” prior to securing construction line of credit from

Morales Construction

Project consulting fees $82,550.00
$12,344,484.42

5
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6. Adding construction costs prior to closing with consiruction costs from closing to
June 30, 2017, plus the class action lien payoff as of the closing date of the CLA,

Front Sight’s expenses far exceed the US$2.625M in EBS funds delivered on or

before June 30, 2017.

7. Exhibit 49 to the Evidentiary Hearing Exhibits is Front Sight’s “EB-5 Documentation
and Additional Information for the Period July 1, 2017, through October 31, 2018
Delivered Pursuani to Section 5.i0(e) of the Construction Loan Agreement.” In that
exhibit, Front Sight provided to Defendant Dziubla several hundred additional pages

of documents showing the following expenses which were paid by Front Sight:

EXPENSE CATEGORY

TOTAL

Construction costs from June 30, 2017, through and including
July I, 2018

$2,088,490.00

Holecek note paydown from June 30, 2017, through and
including July 1, 2018

$1,896,000.00

Project legal fees from June 30, 2017, through and including
July 1, 2018

$14,116.00

Construction costs from July 1, 2018, through and including
October 30, 2018

$402,621.00

Holecek note paydown from July 1, 2018, through and including
October 30, 2018

$632,000.00

Project legal fees from July 1, 2018, through and including
Qctober 30, 2018

$6,984.00

Construction costs from September 6, 2016, through and
including August 24, 2018 (commercial revolving charge
account of Front Sight established with Home Depot)

366,173.67

Construction costs from October 11, 2016, through and
including July 13, 2018 {charged to the Visa credit card account
of Front Sight established with City National Bank)

$43,212.07

Construction costs from August 30, 2016, through and including
February 20, 2018 (charged to the Premier Rewards Gold charge
and credit card account of Front Sight established with American
Express)

$92,868.00

$5,242,464.74

8. Based on this uncontroverted evidence, the Court finds Front Sight’s expenses on the

Project far exceed the amount of the loan from Defendant LVDF.
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9. As to the fourth breach alleged by Defendant/Counterclaimant LVDF, the alleged
material change in size, scope, and timing of the project, it appears that the size of the
classroom was reduced but not the overall size of the facility, and therefore, the Court
finds that there is an issue of fact as to this alleged breach of the CLA.

10, Regarding the second, third, and fifth through thirteenth alleged breaches, as asserted
by Defendant/Counterclaimant LVDF, the parties asserted multiple competing factual
positions and made conflicting factual assertions regarding Defendant LVDF’s
allegations of breach of the CLA. Based on the state of the evidence as of the date of
the hearing on the instant Motion, the Court finds that genuine tssues of fact remain
as to the second, third, and fifth through thirteenth alleged breaches, as asserted by
Defendant/Counterclaimant LVDF.

CONCLUSIONS OF LAW AND ORDER

The Court makes the following Conclusions of Law:

1. Regarding alleged Breach #1, the Court concludes that Front Sight’s expenses on
the Project far exceed the amount of the loan from Defendant LVDF has Defendant LVDF’s
assertion that Front Sight improperly used loan proceeds is without merit, and consequently,
LVDF has failed to establish this alleged breach.

2. As to the second, third, and fifth through thirteenth alleged breaches, as asserted
by Defendant/Counterclaimant LVDF, the Court concludes that LVDF has not established that
Plaintiff is in breach of the Construction Loan Agreement, and consequently, LVDF is not
entitled to the relief it seeks by this Motion.

4, Regarding the fourth alleged breach, pertaining to the reduction in the size of the

Patriot Pavilion, because it appears that the size of the classroom was reduced but not the overall
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size of the facility, creating an issue of fact as to this alleged breach, the Court concludes that
LVDF has not established that Plaintiff is in breach of the construction Loan Agreement. and
consequently, LVDF is not entitled to the relief it seeks by this Motion.
ORDER

IT IS HEREBY ORDERED that Defendant Las Vegas Development Fund LLC’s
Motion to Dissolve Temporary Restraining Order and to Appoint Receiver is DENIED.

IT IS SO ORDERED.

DATED this <" day of January, 2020,

CSOe L O NS~

DISTRICTfOURT JUDGE

Respectfully submitted by:

ALDRICH LAW FIRM, LTD.

L0 by

J@in P. Aldrich, Esq.
evada Bar No. 6877
atherine Hernandez. Esq.

Nevada Bar No. 8410

7866 West Sahara Avenue

Las Vegas, Nevada 89117

Tel: (702) 853-5490

Fax: (702) 227-1975

Attorneys for Plaintiff
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ELECTRONICALLY SERVED
7/10/2019 5:34 PM

DISC

John P. Aldrich, Esq.
Nevada Bar No. 6877
Catherine Hernandez, Esq.
Nevada Bar No. 8410
Matthew B. Beckstead, Esq.
Nevada Bar No. 14168
ALDRICH LAW FIRM, LTD.
7866 West Sahara Avenue
Las Vegas, NV 89117
Telephone: (702) 853-5490
Facsimile: (702)227-1975
Attorneys for Plaintiff

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
FRONT SIGHT MANAGEMENT LLC, a
Nevada Limited Liability Company, CASE NO.: A-18-781084-B
DEPT NO.: 16
Plaintiff,
Vs. PLAINTIFE’S FIRST SET OF

REQUESTS FOR PRODUCTION OF
LAS VEGAS DEVELOPMENT FUND LLC, a | DOCUMENTS TO DEFENDANT LAS

Nevada Limited Liability Company; EB5 VEGAS DEVELOPMENT FUND LLC

IMPACT CAPITAL REGIONAL CENTER
LLC, a Nevada Limited Liability Company;
EBS5 IMPACT ADVISORS LLC, a Nevada
Limited Liability Company; ROBERT W.
DZIUBLA, individually and as President and
CEO of LAS VEGAS DEVELOPMENT
FUND LLC and EB5 IMPACT ADVISORS
LLC; JON FLEMING, individually and as an
agent of LAS VEGAS DEVELOPMENT
FUND LLC and EB5 IMPACT ADVISORS
LLC; LINDA STANWOOD, individually and
as Senior Vice President of LAS VEGAS
DEVELOPMENT FUND LLC and EB5
IMPACT ADVISORS LLC; DOES 1-

10, inclusive; and ROE CORPORATIONS 1-
10, inclusive,

Defendants.

1

Case Number: A-18-781084-B
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LAS VEGAS DEVELOPMENT FUND LLC,
Counterclaimant,

VS.

FRONT SIGHT MANAGEMENT, LLC, a
Nevada Limited Liability Company;
IGNATIUS PIAZZA, as an individual and in
his capacity as Trustee and/or beneficiary of
VNV DYNASTY TRUST I and VNV
DYNASTY TRUST II; JENNIFER PIAZZA, as
an individual and in her capacity as Trustee
and/or beneficiary of VNV DYNASTY TRUST
I and VNV DYNASTY TRUST II; VNV
DYNASTY TRUST I, an irrevocable Nevada
trust; VNV DYNASTY TRUST II, an
irrevocable Nevada trust; and ROES 1 through
10, inclusive,

Counterdefendants.

PLAINTIFE’S FIRST SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS TO
DEFENDANT LAS VEGAS DEVELOPMENT FUND LLC

TO: LAS VEGAS DEVELOPMENT FUND LLC, Defendant:

TO: KATHYN HOLBERT, ESQ. AND C. KEITH GREER, ESQ., attorneys for
Defendant:

Plaintiff FRONT SIGHT MANAGEMENT LLC (hereafter “Front Sight”), by and
through its attorney, John P. Aldrich, Esq., Catherine Hernandez, Esq., and Matthew B.
Beckstead, Esq., of the Aldrich Law Firm, Ltd., hereby requests that Defendant LAS VEGAS
DEVELOPMENT FUND LLC (hereafter “LVDF” or “Defendant”), pursuant to Nev. R. Civ. P.
34, respond to the following Requests for Production of Documents, in writing, within fourteen
(14) days of service hereof, pursuant to the order of the Court at the hearing on July 10, 2019.
/11

/11
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REQUEST NO. 70:

Please provide copies of any and all documents which support, refute, or in any way
relate to your denial of the allegations of Paragraphs 100-106 of the Fifth Cause of Action
(Breach of Contract Against EB5IA and LVDF) of the Second Amended Complaint.

REQUEST NO. 71:

Please provide copies of any and all documents which support, refute, or in any way
relate to your denial of the allegations of Paragraphs 107-113 of the Sixth Cause of Action
(Contractual Breach of Implied Covenant of Good Faith and Fair Dealing Against the Entity
Defendants) of the Second Amended Complaint.

REQUEST NO. 72:

Please provide copies of any and all documents which support, refute, or in any way
relate to your denial of the allegations of Paragraphs 122-128 of the Eighth Cause of Action
(Intentional Interference with Prospective Economic Advantage Against the Entity Defendants
and Defendant Dziubla) of the Second Amended Complaint.

REQUEST NO. 73:

Please provide copies of any and all documents which support, refute, or in any way
relate to each and every Affirmative Defense you raised in Defendants’ Answer to the Second
Amended Complaint.

REQUEST NO. 74:

Please provide copies of any and all documents which support, refute, or in any way
relate to your Counterclaim.
/1

111
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ELECTRONICALLY SERVED
7/24/2019 10:26 PM

RRFP

ANTHONY T. CASE, ESQ.
Nevada Bar No. 6589
tcase(@farmercase.com
KATHRYN HOLBERT, ESQ.
Nevada Bar No. 10084
kholbert@farmercase.com
FARMER CASE & FEDOR
2190 E. Pebble Rd., Suite #205
Las Vegas, NV 89123
Telephone: (702) 579-3900
Facsimile: (702) 739-3001

C. Keith Greer, ESQ.

Admitted pro hac vice
keith.greer@greerlaw.biz

GREER AND ASSOCIATES, A PC
17150 Via Del Campo, Suite 100

San Diego, CA 92127

Telephone: (858) 613-6677
Facsimile: (858) 613-6680

Attorneys for Defendants

LAS VEGAS DEVELOPMENT FUND LLC, EB5
IMPACT CAPITAL REGIONAL CENTER LLC,

EBS5 IMPACT ADVISORS LLC, ROBERT W. DZIUBLA,
JON FLEMING and LINDA STANWOOD

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
FRONT SIGHT MANAGEMENT LLC,a ) CASE NO.: A-18-781084-B
Nevada Limited Liability Company, ) DEPT NO.: 16
Plaintiff, ) DEFENDANT, LAS VEGAS DEVELOPMENT
) FUND LLC’S RESPONSES TO PLAINTIFF’S
Vs. ) FIRST SET OF REQUESTS FOR

) PRODUCTION OF DOCUMENTS
LAS VEGAS DEVELOPMENT FUND LLC, )

etal.,, )
)
Defendants. )
)
)
)
PROPOUNDING PARTY: Plaintiff, FRONT SIGHT MANAGEMENT LLC
RESPONDING PARTY: Defendant, LAS VEGAS DEVELOPMENT FUND LLC
SET NO: ONE

1
LAS VEGAS DEVELOPMENT FUND LLC’S RESPONSES TO PLAINTIFF’S REQUESTS FOR PRODUCTION
OF DOCUMENTS

Case Number: A-18-781084-B
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In Addition, this Document Request is overly broad because it seeks the production of
documents beyond the scope of issues directly related to the pending motion for a preliminary
injunction. Responding Party, subject to and without waiving said objections, will produce all
documents relating to the Injunction Issues that are responsive to this Document Request.

REQUEST NO. 73:

Please provide copies of any and all documents which support, refute, or in any way relate
to each and every Affirmative Defense you raised in Defendants’ Answer to the Second Amended
Complaint.

RESPONSE TO REQUEST NO. 73:

Responding Party objects to this Document Request on grounds that it is compound as to
issues and facts; it is duplicative to other Document Requests contained herein and herewith; it is
burdensome and oppressive because it seeks documents that are already in possession of
Requesting Party or readily available to Requesting Party; it seeks information protected by the
attorney-client privilege and work product doctrine; and it purports to require Responding Party
to disclose information that is a trade secret, confidential, proprietary, commercially sensitive, or
information that is protected by rights of privacy .

In Addition, this Document Request is overly broad because it seeks the production of
documents beyond the scope of issues directly related to the pending motion for a preliminary
injunction. Responding Party, subject to and without waiving said objections, will produce all
documents relating to the Injunction Issues that are responsive to this Document Request.

REQUEST NO. 74:

Please provide copies of any and all documents which support, refute, or in any way relate
to your Counterclaim.

RESPONSE TO REQUEST NO. 74:

Responding Party objects to this Document Request on grounds that it is vague and
ambiguous as to “refuting” of Responding Parties Counterclaim; it is compound as to issues and

facts; it is duplicative to other Document Requests contained herein and herewith; it is

48
LAS VEGAS DEVELOPMENT FUND LLC’S RESPONSES TO PLAINTIFF’S REQUESTS FOR PRODUCTION
OF DOCUMENTS
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burdensome and oppressive because it seeks documents that are already in possession of
Requesting Party or readily available to Requesting Party; it seeks information protected by the
attorney-client privilege and work product doctrine; and it purports to require Responding Party
to disclose information that is a trade secret, confidential, proprietary, commercially sensitive, or
information that is protected by rights of privacy .

In Addition, this Document Request is overly broad because it seeks the production of
documents beyond the scope of issues directly related to the pending motion for a preliminary
injunction. Responding Party, subject to and without waiving said objections, will produce all
documents relating to the Injunction Issues that are responsive to this Document Request.

REQUEST NO. 75:

Please provide copies of any and all documents which show or in any way relate to each and
every payment and/or transfer of money or property made by Plaintiff to you from 2012 to the
present, including documents that show where or how that money or property was used after you
received it.

RESPONSE TO REQUEST NO. 75:

Responding Party objects to this Document Request on grounds that it is burdensome and
oppressive because it seeks documents that are already in possession of Requesting Party or
readily available to Requesting Party; it is compound as to issues and facts; it is duplicative to
other Document Requests contained herein and herewith; it seeks information protected by the
attorney-client privilege and work product doctrine; and it purports to require Responding Party
to disclose information that is a trade secret, confidential, proprietary, commercially sensitive, or
information that is protected by rights of privacy .

In Addition, this Document Request is overly broad because it seeks the production of
documents beyond the scope of issues directly related to the pending motion for a preliminary
injunction. Responding Party, subject to and without waiving said objections, will produce all

documents relating to the Injunction Issues that are responsive to this Document Request.

49
LAS VEGAS DEVELOPMENT FUND LLC’S RESPONSES TO PLAINTIFF’S REQUESTS FOR PRODUCTION
OF DOCUMENTS
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ELECTRONICALLY SERVED
10/30/2019 4:39 PM

DISC

John P. Aldrich, Esq.
Nevada Bar No. 6877
Catherine Hernandez, Esq.
Nevada Bar No. 8410
Matthew B. Beckstead, Esq.
Nevada Bar No. 14168
ALDRICH LAW FIRM, LTD.
7866 West Sahara Avenue
Las Vegas, NV 89117
Telephone: (702) 853-5490
Facsimile: (702) 227-1975
Attorneys for Plaintiff

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
FRONT SIGHT MANAGEMENT LLC, a
Nevada Limited Liability Company, CASE NO.: A-18-781084-B
DEPT NO.: 16
Plaintiff,
Vs. PLAINTIFE’S THIRD SET OF

REQUESTS FOR PRODUCTION OF
LAS VEGAS DEVELOPMENT FUND LLC, a | DOCUMENTS TO DEFENDANT LAS
Nevada Limited Liability Company; EB5 VEGAS DEVELOPMENT FUND LLC

IMPACT CAPITAL REGIONAL CENTER
LLC, a Nevada Limited Liability Company;
EBS5S IMPACT ADVISORS LLC, a Nevada
Limited Liability Company; ROBERT W.
DZIUBLA, individually and as President and
CEO of LAS VEGAS DEVELOPMENT
FUND LLC and EB5 IMPACT ADVISORS
LLC; JON FLEMING, individually and as an
agent of LAS VEGAS DEVELOPMENT
FUND LLC and EB5 IMPACT ADVISORS
LLC; LINDA STANWOOD, individually and
as Senior Vice President of LAS VEGAS
DEVELOPMENT FUND LLC and EB5
IMPACT ADVISORS LLC; DOES 1-

10, inclusive; and ROE CORPORATIONS 1-
10, inclusive,

Defendants.

1

Case Number: A-18-781084-B
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LAS VEGAS DEVELOPMENT FUND LLC,
Counterclaimant,
VS.

FRONT SIGHT MANAGEMENT, LLC, a
Nevada Limited Liability Company;
IGNATIUS PIAZZA, as an individual and in
his capacity as Trustee and/or beneficiary of
VNV DYNASTY TRUST I and VNV
DYNASTY TRUST II; JENNIFER PIAZZA, as
an individual and in her capacity as Trustee
and/or beneficiary of VNV DYNASTY TRUST
I and VNV DYNASTY TRUST II; VNV
DYNASTY TRUST I, an irrevocable Nevada
trust; VNV DYNASTY TRUST 11, an
irrevocable Nevada trust; and ROES 1 through
10, inclusive,

Counterdefendants.

PLAINTIFE’S THIRD SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS TO
DEFENDANT LAS VEGAS DEVELOPMENT FUND LLC

TO: LAS VEGAS DEVELOPMENT FUND LLC, Defendant:

TO: KATHYN HOLBERT, ESQ. AND C. KEITH GREER, ESQ., attorneys for
Defendant:

Plaintiff FRONT SIGHT MANAGEMENT LLC (hereafter “Front Sight”), by and
through its attorney, John P. Aldrich, Esq., Catherine Hernandez, Esq., and Matthew B.
Beckstead, Esq., of the Aldrich Law Firm, Ltd., hereby requests that Defendant LAS VEGAS
DEVELOPMENT FUND LLC (hereafter “LVDF” or “Defendant”), pursuant to Nev. R. Civ. P.
34, respond to the following Requests for Production of Documents, in writing, within fourteen
(14) days of service hereof, pursuant to the order of the Court at the hearing on July 10, 2019.
/11

/11
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REQUEST NO. 133:

Please provide copies of all documents which support, refute, or in any way relate to your
Counterclaims.

REQUEST NO. 134:

Please provide copies of all documents which show or relate to each and every payment
and/or transfer of money or property made by Plaintiff to you from 2012 to the present, including
documents that show where or how that money or property was used after you received it.

REQUEST NO. 135:

Please provide copies of all documents which show or relate to each and every payment
and/or transfer of money or property made by you to any other Defendant in this matter, or entity
controlled by any other Defendant in this matter, from 2012 to the present. This includes, but is
not limited to, documentation related to any reimbursement, salary, or equity distribution from
you to any other Defendant in this matter, or entity controlled by any other Defendant or entity in
this matter.

REQUEST NO. 136:

Please provide copies of all documents which show or relate to each and every financial
transaction and/or transfer of money or property made by you to any other Defendant from 2012
to the present.

REQUEST NO. 137:

Please provide copies of all documents which show or relate to each and every financial
transaction and/or transfer of money or property made to you by any other Defendant from 2012

to the present.

111

15

3133



EXHIBIT 3

EXHIBIT 3

3134



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

ELECTRONICALLY SERVED
11/13/2019 10:15 PM

RRFP

ANTHONY T. CASE, ESQ.
Nevada Bar No. 6589
tcase@farmercase.com
KATHRYN HOLBERT, ESQ.
Nevada Bar No. 10084
kholbert@farmercase.com
FARMER CASE & FEDOR
2190 E. Pebble Rd., Suite #205
Las Vegas, NV 89123
Telephone: (702) 579-3900
Facsimile: (702) 739-3001

C. Keith Greer, ESQ.

Admitted pro hac vice
keith.greer@greerlaw.biz

GREER AND ASSOCIATES, A PC
17150 Via Del Campo, Suite 100

San Diego, CA 92127

Telephone: (858) 613-6677
Facsimile: (858) 613-6680

Attorneys for Defendants

LAS VEGAS DEVELOPMENT FUND LLC, EBS
IMPACT CAPITAL REGIONAL CENTER LLC,

EBS5 IMPACT ADVISORS LLC, ROBERT W. DZIUBLA,
JON FLEMING and LINDA STANWOOD

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
FRONT SIGHT MANAGEMENT LLC, a ) CASE NO.: A-18-781084-B
Nevada Limited Liability Company, ) DEPT NO.: 16
)
Plaintiff, ) DEFENDANT, DEFENDANT LAS VEGAS
) DEVELOPMENT FUND, LLC’S
VS. ) RESPONSES TO PLAINTIFF’S THIRD

) SET OF REQUESTS FOR PRODUCTION
LAS VEGAS DEVELOPMENT FUND LLC,a ) OF DOCUMENTS
Nevada Limited Liability Company; EB5
IMPACT CAPITAL REGIONAL CENTER
LLC, a Nevada Limited Liability Company; EB5
IMPACT ADVISORS LLC, a Nevada
Limited Liability Company; ROBERT W.
DZIUBLA, individually and as President and
CEO of LAS VEGAS DEVELOPMENT FUND
LLC and EB5 IMPACT ADVISORS
LLC; JON FLEMING, individually and as an
agent of LAS VEGAS DEVELOPMENT
FUND LLC and EB5 IMPACT ADVISORS
LLC; LINDA STANWOOD, individually and
as Senior Vice President of LAS VEGAS

R R R e e e G N e e e g

— 1 -
DEFENDANT LAS VEGAS DEVELOPMENT FUND LLC’S RESPONSES TO
PLAINTIFF’S THIRD SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS

Case Number: A-18-781084-B
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DEVELOPMENT FUND LLC and EB5
IMPACT ADVISORS LLC; DOES 1-
inclusive; and ROE CORPORATIONS 1-
10, inclusive,

Defendants.

LAS VEGAS DEVELOPMENT FUND LLC,__
Counterclaimant,
vs.

FRONT SIGHT MANAGEMENT, LLC, a
Nevada Limited Liability Company;
IGNATIUS PIAZZA, as an individual and in
his capacity as Trustee and/or beneficiary of
VNV DYNASTY TRUST I and VNV
DYNASTY TRUST II; JENNIFER PIAZZA, as
an individual and in her capacity as Trustee
and/or beneficiary of VNV DYNASTY TRUST
I and VNV DYNASTY TRUST II; VNV
DYNASTY TRUST I, an irrevocable Nevada
trust; VNV DYNASTY TRUST 11, an
irrevocable Nevada trust; and ROES 1 through
10, inclusive,

R o G R e N N g e

Counterdefendants.
PROPOUNDING PARTY: Plaintiff, FRONT SIGHT MANAGEMENT LLC
RESPONDING PARTY: Defendant, LAS VEGAS DEVELOPMENT FUND, LLC
SET NO: THREE
GENERAL OBJECTIONS

Defendant, LAS VEGAS DEVELOPMENT FUND, LLC ("Responding Party" or
"Defendant"), makes the following general objections, whether or not separately set forth in
response to each document demand, to each and every definition and document demand in the
Request for Production of Documents (Set No. Three of Plaintiff ("Propounding party"):

1. Responding party objects to the requests generally, and to each and every individual

- 2 -
DEFENDANT LAS VEGAS DEVELOPMENT FUND LLC’S RESPONSES TO
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REQUEST NO. 132:

Please provide copies of all documents which support, refute, or relate to each and every
Affirmative Defense you raised in Defendants’ Answer to the Second Amended Complaint.

RESPONSE TO REQUEST NO. 132:

Responding party objects to this Document Request because; individually, and in aggregate
with the other requests made herein and previously propounded, this request fails to meet the
proportionality requirements of proper discovery and thus is over burdensome and harassing; it is
compound as to issues and facts; it is vague and ambiguous; it is duplicative of other requests
contained herein and previously propounded; it seeks documents that are already in requesting party’s
possession or equally accessible to the requesting party; it seeks information protected by the attorney-
client privilege and/or attorney work product doctrine; it calls for the production of documents that
are not relevant to this issues presented; and it purports to require responding party to disclose
information that is a trade secret, confidential, proprietary, commercially sensitive, or information that
is privileged or protected by rights of privacy regarding financial information and tax records of
responding party and/or third parties.

REQUEST NO. 133:

Please provide copies of all documents which support, refute, or in any way relate to your
Counterclaims.

RESPONSE TO REQUEST NO. 133:

Responding party objects to this Document Request because; individually, and in aggregate
with the other requests made herein and previously propounded, this request fails to meet the
proportionality requirements of proper discovery and thus is over burdensome and harassing; it is
compound as to issues and facts; it is vague and ambiguous; it is duplicative of other requests
contained herein and previously propounded; it seeks documents that are already in requesting party’s
possession or equally accessible to the requesting party; it seeks information protected by the attorney-
client privilege and/or attorney work product doctrine; it calls for the production of documents that

are not relevant to this issues presented; and it purports to require responding party to disclose

- 1 7 —
DEFENDANT LAS VEGAS DEVELOPMENT FUND LLC’S RESPONSES TO
PLAINTIFF’S THIRD SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS

3137




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

information that is a trade secret, confidential, proprietary, commercially sensitive, or information that
is privileged or protected by rights of privacy regarding financial information and tax records of
responding party and/or third parties.

REQUEST NO. 134:

Please provide copies of all documents which show or relate to each and every payment and/or
transfer of money or property made by Plaintiff to you from 2012 to the present, including documents
that show where or how that money or property was used after you received it.

RESPONSE TO REQUEST NO. 134:

Responding party objects to this Document Request because; individually, and in aggregate
with the other requests made herein and previously propounded, this request fails to meet the
proportionality requirements of proper discovery and thus is over burdensome and harassing; it is
compound as to issues and facts; it is vague and ambiguous; it is duplicative of other requests
contained herein and previously propounded; it seeks documents that are already in requesting party’s
possession or equally accessible to the requesting party; it seeks information protected by the attorney-
client privilege and/or attorney work product doctrine; it calls for the production of documents that
are not relevant to this issues presented; and it purports to require responding party to disclose
information that is a trade secret, confidential, proprietary, commercially sensitive, or information that
is privileged or protected by rights of privacy regarding financial information and tax records of
responding party and/or third parties.

REQUEST NO. 135:

Please provide copies of all documents which show or relate to each and every payment and/or
transfer of money or property made by you to any other Defendant in this matter, or entity controlled
by any other Defendant in this matter, from 2012 to the present. This includes, but is not limited to,
documentation related to any reimbursement, salary, or equity distribution from you to any other
Defendant in this matter, or entity controlled by any other Defendant or entity in this matter.

RESPONSE TO REQUEST NO. 135:

Responding party objects to this Document Request because; individually, and in aggregate

- 18 -
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Attorneys for Defendants

LAS VEGAS DEVELOPMENT FUND LLC, EB5
IMPACT CAPITAL REGIONAL CENTER LLC,

EBS IMPACT ADVISORS LLC, ROBERT W. DZIUBLA,
JON FLEMING and LINDA STANWOQD

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
FRONT SiGHT MANAGEMENT LLC, a } CASE NO.: A-18-781084-B
Nevada Limited Liability Company, YDEPT NO.: 16
)
Plaintiff, ) DEFENDANT, DEFENDANT LAS VEGAS
Y DEVELOPMENT FUND, LLC'S
Vs, ) SUPPLEMENTAL RESPONSES TO

) PLAINTIFF’S THIRD
LAS VEGAS DEVELOPMENT FUND LLC,a ) SET OF REQUESTS FOR PRODUCTION
Nevada Limited Liability Company; EBS ) OF DOCUMENTS
IMPACT CAPITAL REGIONAL CENTER
LLC, a Nevada Limited Liability Company; EB5
IMPACT ADVISORS LLC, a Nevada
Limited Liability Company; ROBERT W.
DZIUBLA, individually and as President and
CEO of LAS VEGAS DEVELOPMENT FUND
LLC and EB5 IMPACT ADVISORS
LLC; JON FLEMING, individually and as an
agent of LAS VEGAS DEVELOPMENT
FUND LLC and EB5 IMPACT ADVISORS
LLC; LINDA STANWOOD, individually and
as Senior Vice President of LAS VEGAS
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DEVELOPMENT FUND LLC and EBS
IMPACT ADVISORS LLC; DOES 1-
inclusive; and ROE CORPORATIONS 1-
10, inclusive,

Defendants,

LAS VEGAS DEVELOPMENT FUND LLC,
Counterclaimant,
VS,

FRONT SIGHT MANAGEMENT, LLC, a
Nevada Limited Liability Company;
IGNATIUS PIAZZA, as an individual and in
his capacity as Trustee and/or beneficiary of
VNV DYNASTY TRUST I and VNV
DYNASTY TRUST II; JENNIFER PIAZZA, as
an individual and in her capacity as Trustee
and/or beneficiary of VNV DYNASTY TRUST
I and VNV DYNASTY TRUST II; VNV
DYNASTY TRUST I, an itrevocable Nevada
trust, VNV DYNASTY TRUST I, an
irrevocable Nevada trust; and ROES 1 through
10, inclusive,

o et e e e e e e e e e M e Mt ™ g e e gt g S et N e e et S M e S e

Counterdefendants.
PROPOUNDING PARTY: Plaintiff, FRONT SIGHT MANAGEMENT LLC
RESPONDING PARTY: Defendant, LAS VEGAS DEVELOPMENT FUND, LLC
SET NO: THREE
GENERAL OBJECTIONS

Defendant, LAS VEGAS DEVELOPMENT FUND, LLC ("Responding Party” or
"Defendant"), makes the following general objections, whether or not separately set forth in
response to each document demand, to each and every definition and document demand in the

Request for Production of Documents (Set No. Three of Plaintiff ("Propounding party”):

1. Responding party objects to the requests generally, and to each and every individual
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REQUEST NO. 132:

Please provide copies of all documents which support, refute, or relate to each and every
Affirmative Defense you raised in Defendants’ Answer to the Second Amended Complaint.

RESPONSE TO REQUEST NO. 132:

Responding party objects to this Document Request because; individually, and in aggregate
with the other requests made herein and previously propounded, this request fails to meet the
proportionality requirements of proper discovery and thus is over burdensome and harassing; it is
compound as to issues and facts; it is vague and ambiguous; it is duplicative of other requests
contained herein and previously propounded; it seeks documents that are already in requesting party’s
possession or equally accessible to the requesting party; it seeks information protected by the attorney-
client privilege and/or attorney work product doctrine; it calls for the production of documents that
are not relevant to this issues presented; and it purports to require responding party to disclose
information that 15 a trade secret, confidential, proprietary, commercially sensitive, or information that
is privileged or protected by rights of privacy regarding financial information and tax records of
responding party and/or third parties.

SUPPLEMENTAL RESPONSE: Subject to and without waiving the previously asserted
objections, Responding Party will produce all non-privileged documents that are responsive to this
request.

REQUEST NO. 133:

Please provide copies of all documents which support, refute, or in any way relate to your
Counterclaims.

RESPONSE TO REQUEST NO. 133:

Responding party objects to this Document Request because; individually, and in aggregate
with the other requests made herein and previously propounded, this request fails to meet the
proporticnality requirements of proper discovery and thus is over burdensome and harassing; it is
compound as to issues and facts; it is vague and ambiguous; it is duplicative of other requests

contained herein and previously propounded; it seeks documents that are already in requesting party’s
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possession or equally accessible to the requesting party; it seeks information protected by the attarney-
client privilege and/or attorney work product doctring; it calls for the production of documents that
are not relevant to this issues presented; and it purports to require responding party to disclose
information that is a trade secret, confidential, proprietary, commercially sensitive, or information that
is privileged or protected by rights of privacy regarding financial information and tax records of
responding party and/or third parties.

SUPPLEMENTAL RESPONSE: Subject to and without waiving the previously asserted
objections, Responding Party will produce all non-privileged documents that are responsive to this
request.

REQUEST NO. 134:

Please provide copies of all documents which show or relate to each and every payment and/or
transfer of money or property made by Plaintiff to you from 2012 to the present, including documents
that show where or how that money or property was used after you received it.

RESPONSE TO REQUEST NO. 134:

Responding party objects to this Document Request because; individually, and in aggregate
with the other requests made herein and previously propounded, this request fails to meet the
proportionality requirements of proper discovery and thus is over burdensome and harassing; it is
compound as to issues and facts; it is vague and ambiguous; it is duplicative of other requests
contained herein and previously propounded; it seeks documents that are already in requesting party’s
possession or equally accessible to the requesting party; it seeks information protected by the attorney-
client privilege and/or attorney work product doctrine; it calls for the production of documents that
are not relevant to this issues presented; and it purports to require responding party to disclose
information that is a trade secret, confidential, proprictary, commercially sensitive, or information that
is privileged or protected by rights of privacy regarding financial information and tax records of
responding party and/or third parties.

i
7
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Electronically Filed
1/23/2020 4:08 PM
Steven D. Grierson

CLERK OF THE COE;
MSJD W' R T

John P. Aldrich, Esq.

Nevada Bar No. 6877

Catherine Hernandez, Esq.

Nevada Bar No. 8410

ALDRICH LAW FIRM, LTD.

7866 West Sahara Avenue

Las Vegas, NV 89117

Telephone: (702) 853-5490

Facsimile: (702)227-1975

Attorneys for Plaintiff/Counterdefendants

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
FRONT SIGHT MANAGEMENT LLC, a CASE NO.: A-18-781084-B
Nevada Limited Liability Company, DEPT NO.: 16

Plaintiff,
MOTION FOR SUMMARY JUDGMENT
VS. AS TO THE COUNTERCLAIMS
AGAINST JENNIFER PIAZZA

LAS VEGAS DEVELOPMENT FUND LLC,
a Nevada Limited Liability Company; et al.,

HEARING REQUESTED
Defendants.

AND ALL RELATED COUNTERCLAIMS.

COMES NOW Counterdefendant JENNIFER PIAZZA (“Mrs. Piazza” or “Jennifer”), by
and through her attorneys, John P. Aldrich, Esq., and Catherine Hernandez, Esq., of the Aldrich
Law Firm, Ltd., and hereby moves the Court for an order granting summary judgment in her
favor as to all remaining counterclaims against her.

The Court found that Front Sight produced evidence sufficient to show it expended more
on the construction project at issue than the monies LVDF has advanced, thus refuting LVDF’s
counterclaims against Mrs. Piazza. LVDF is not entitled to prosecute its counterclaims on the
gossamer threads of whimsy, speculation and conjecture. Therefore, summary judgment is

appropriate.

1

Case Number: A-18-781084-B
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This Motion is made and based on the attached memorandum of points and authorities
and supporting documentation, the papers and pleadings on file in this action, and any oral
argument this Court may allow.

DATED this 23" day of January, 2020.

ALDRICH LAW FIRM, LTD.

/s/ John P. Aldrich

John P. Aldrich, Esq.

Nevada Bar No. 6877

Catherine Hernandez, Esq.

Nevada Bar No. 8410

7866 West Sahara Avenue

Las Vegas, Nevada 89117

Telephone: (702) 853-5490

Facsimile: (702) 227-1975

Attorneys for Plaintiff/Counterdefendants

MEMORANDUM OF POINTS AND AUTHORITIES

I.

PROCEDURAL HISTORY

On April 23, 2019, LVDF filed its Answer to Plaintiff’s Second Amended Complaint.
Concurrently therewith, LVDF filed its Counterclaim against Front Sight Management LLC
(“Front Sight”), Ignatius Piazza, Jennifer Piazza (Ignatius Piazza’s wife), VNV Dynasty Trust I,
and VNV Dynasty Trust II (VNV Dynasty Trust I and VNV Dynasty Trust II collectively
hereafter the “Trusts”). The counterclaims against Jennifer Piazza and the Trusts includes: (1)
Intentional Interference with Contractual Relationships; (2) Civil Conspiracy; (3) Waste; and (4)
Conversion.

On July 3, 2019, Jennifer Piazza filed a Motion to Dismiss the counterclaims. On August

20, 2019, the Court, among other things, heard argument on the Motion to Dismiss LVDEF’s
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Counterclaims. After hearing and stipulation of the parties (as to certain claims), the Court
granted the Motion to Dismiss in part, and ordered dismissal of LVDF’s claims of: (1) Breach of
Contract; (2) Breach of the Covenant of Good Faith and Fair Dealing against Front Sight; and (3)
Waste as to Jennifer Piazza.

Jennifer Piazza filed a responsive pleading to the remaining counterclaims September 30,
2019. The remaining counterclaims against Jennifer Piazza are: (1) Intentional Interference with
Contractual Relationships; (2) Civil Conspiracy; and (3) Conversion.

The Court is well aware of the discovery dispute that has been ongoing in this matter.
See Front Sight’s Motion to Compel and for Sanctions and hearing transcripts related thereto
(argued on October 23, 2019, November 21, 2019, November 26, 2019, December 5, 2019,
December 11, 2019, and December 18, 2019 and related supplements). Needless to say,
although Front Sight first asked for documents to support LVDF’s Counterclaims back in July
2019, responses being due before the end of July 2019, and multiple extensions, LVDF has
provided no documents to support their allegations set forth in the Counterclaims. Regardless,
the Court has already ruled that “Front Sight supplied evidence to establish project cost and
expenditures which exceed the loan amounts advanced by LVDEF.” According, LVDEF’s
counterclaims against Jennifer Piazza fail and summary judgment is appropriate.

IL.

UNDISPUTED FACTS

The only purpose LVDF had for including Mrs. Piazza in its counterclaim against Mrs.
Piazza was to harass her and her husband, Front Sight’s principal, Dr. Ignatius Piazza. The
following are the scant allegations against Mrs. Piazza, in standard text, with an explanation why

the assertion has no merit in bold:
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1.

Jennifer Piazza is a resident of Sonoma County, California and is trustee and/or
beneficiary of VNV Trusts. (Counterclaim, § 7.) This assertion has no relevance to
any of the claims, even if true.

Jennifer Piazza was the personal guarantor for a loan which the Loan proceeds were
used to satisfy. (Counterclaim, 44 21, 43.) The Court has already found that
Front Sight “supplied exhibits to establish project cost and expenditures...exceed
the loan amounts advanced by LV Development....” (See Notice of Entry of
Findings of Fact, Conclusions of Law, and Order Denying Defendant Las Vegas
Development Fund LLC's Motion to Dissolve Temporary Restraining Order and
to Appoint a Receiver, attached hereto as Exhibit 1, p. 3.) Thus, the Court has
already found that this assertion is false.

Jennifer Piazza received multi-million dollar distributions as a shareholder.
(Counterclaim, 4 21.) Presumably, LVDF meant a shareholder of Plaintiff,
although LVDF has not alleged Jennifer is a shareholder. But again, the Court
has already found that Front Sight “supplied exhibits to establish project cost
and expenditures...exceed the loan amounts advanced by LV Development....”
(Exhibit 1.) Thus, even if true, this assertion has no relevance to the merits of
the counterclaims.

Jennifer Piazza received funds, either directly or indirectly, in a way that violated the
CLA Section 5.18. Jennifer Piazza knew about the source of these funds and that the
transfers to her violated the terms of the CLA. (Counterclaim, 4 42, 43.) Again, the
Court has already found that Front Sight “supplied exhibits to establish project

cost and expenditures...exceed the loan amounts advanced by LV
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Development....” (Exhibit 1.) Thus, the Court has already found that this

assertion is false.

. Jennifer Piazza received Front Sight profits and used EB-5 investor funds in a way

that constituted misappropriation of loan proceeds and endangered Front Sight’s
solvency. (Counterclaim, 9 44.) Again, the Court has already found that Front
Sight “supplied exhibits to establish project cost and expenditures...exceed the
loan amounts advanced by LV Development....” (Exhibit 1.) Thus, the Court

has already found that this assertion is false.

. Jennifer Piazza induced Front Sight into improperly using “funds” for her own

personal benefit. (Counterclaim, 4 70.) Again, the Court has already found that
Front Sight “supplied exhibits to establish project cost and expenditures...exceed
the loan amounts advanced by LV Development....” (Exhibit 1.) Thus, the

Court has already found that this assertion is false.

. Jennifer Piazza misappropriated and spent the loan proceeds under the CLA for

purposes other than that for which it was intended. (Counterclaim, § 76.) Again, the
Court has already found that Front Sight “supplied exhibits to establish project
cost and expenditures...exceed the loan amounts advanced by LV
Development....” (Exhibit 1.) Thus, the Court has already found that this

assertion is false.

. Jennifer Piazza acted together in concert with Dr. Piazza to “accomplish their

unlawful objectives for the purpose of harming” LVDEF. (Counterclaim, 980.)
Again, the Court has already found that Front Sight “supplied exhibits to
establish project cost and expenditures...exceed the loan amounts advanced by

LV Development....” (Exhibit 1.) Thus, the Court has already found that this
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assertion is false. Additionally, as this assertion relates to the Civil Conspiracy
claim, there is no underlying predicate.

9. Jennifer Piazza conspired with Dr. Piazza, Front Sight, and the VNV Trust
Defendants in order to divert “monies from Front Sight that were needed to maintain
Front Sight’s solvency and its ability to meet its obligations under the CLA regarding
timely completion of the Project and repayment of the loan, for their own individual
advantage and benefit.” (Counterclaim, 4 81.) Again, the Court has already found
that Front Sight “supplied exhibits to establish project cost and
expenditures...exceed the loan amounts advanced by LV Development....”
(Exhibit 1.) Thus, the Court has already found that this assertion is false.
Additionally, as this assertion relates to the Civil Conspiracy claim, there is no
underlying predicate.

II1.

LEGAL ARGUMENT

A. SUMMARY JUDGMENT IS APPROPRIATE BECAUSE NO FACTS EXIST TO

SUPPORT THE COUNTERCLAIMS AGAINST JENNIFER PIAZZA AND SHE

IS ENTITLED TO JUDGMENT AS A MATTER OF LAW.

“Summary judgment must be granted when the pleadings and record evidence, viewed in
the light most favorable to the nonmoving party, demonstrate that there are no genuine issues as
to any material facts and the moving party is entitled to judgment as a matter of law.”
Stockmeier v. State, 127 Nev. 243, 247, 255 P.3d 209, 212 (2011). “[W]hen a motion for
summary judgment is made and supported as required by NRCP 56, the non-moving party may
not rest upon general allegations and conclusions, but must, by affidavit or otherwise, set forth

specific facts demonstrating the existence of a genuine factual issue.” Wood v. Safeway, Inc.,

121 Nev. 724, 731, 121 P.3d 1026, 1030-31 (2005) (quoting Pegasus v. Reno Newspapers, Inc.,
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118 Nev. 706, 713, 57 P.3d 82, 87 (2002) (emphasis added)). “Conjecture and speculation do
not create an issue of fact.” 127 Nev. at 247, 255 P.3d at 212.

This Court has already made factual findings that conclusively resolve all three causes of
action brought by LVDF against Jennifer Piazza. Therefore, summary judgment as to all claims
is proper and must be granted.

1. Intentional Interference with Contractual Relationships

“In an action for intentional interference with contractual relations, a plaintiff must
establish: (1) a valid and existing contract; (2) the defendant’s knowledge of the contract; (3)
intentional acts intended or designed to disrupt the contractual relationship; (4) actual disruption
of the contract; and (5) resulting damage.” J.J. Indus., LLC v. Bennett, 119 Nev. 269, 274, 71
P.3d 1264, 1267 (2003) (citing Sutherland v. Gross, 105 Nev. 192, 196, 772 P.2d 1287, 1290
(1989).

LVDF claimed: (1) the CLA (including the 2 Amendments thereto) between Front Sight

and LVDF is valid; (2) Jennifer Piazza had knowledge of the CLA and “induced Front Sight to

improperly use funds for the personal benefit of . . . Jennifer Piazza;” (emphasis added) (3) Front

Sight breached the CLA; (4) the breach was caused by the conduct of Jennifer Piazza; and (5)
LVDF sustained damages. (Counterclaim, 4 68-73.) Each of these allegations is general and
conclusory and neither assert any facts nor create a factual dispute. But the key item is #3 above,
which can be found at paragraph 70 of the Counterclaim — the assertion that Jennifer “induced

Front Sight to improperly use funds for the personal benefit of . . . Jennifer Piazza.”

LVDF cannot establish that Jennifer Piazza intentionally interfered with its contractual
relations. To the contrary, as described above, the Court has already found that Front Sight
“supplied exhibits to establish project cost and expenditures...exceed the loan amounts advanced

by LV Development....” (Exhibit 1.) Thus, the Court has already found that the assertions
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related to this cause of action against Jennifer Piazza are false. Therefore, summary judgment is
appropriate because Rule 56(c) requires “sufficient evidence supporting the claimed factual
dispute be shown to require a jury or judge to resolve the parties’ differing versions of the truth
at trial.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249, 106 S. Ct. 2505, 2510 (1986)
(citation omitted). Given the Court’s finding that Front Sight established expenses in excess of
the loan amount, LVDEF’s claim fails.

2. Conversion

Conversion is “a distinct act of dominion wrongfully exerted over another’s personal
property in denial of, or inconsistent with his title or rights therein or in derogation, exclusion, or
defiance of such title or rights.” Boorman v. Nev. Mem’l Cremation Soc'’y, Inc., 126 Nev. 301,
310, 236 P.3d 4, 9 (2010) (citing Evans v. Dean Witter Reynolds, Inc., 116 Nev. 598, 606, 5 P.3d
1043, 1048 (2000) (internal quotations omitted)), Edwards v. Emperor’s Garden Rest., 122 Nev.
317,328, 130 P.3d 1280, 1287 (2006) (citation omitted)).

Again, the Court found that Front Sight “supplied exhibits to establish project cost and
expenditures...exceed the loan amounts advanced by LV Development....” (Exhibit 1.) Because
the Court found Front Sight has spent more on the project than what was loaned by LVDF, there
was nothing to convert and LVDEF’s counterclaim for conversion against Jennifer Piazza fails as
a matter of law. Therefore, the Court should grant summary judgment in favor of Jennifer Piazza
as to the conversion counterclaim.

3. Civil Conspiracy

“Actionable civil conspiracy arises where two or more persons undertake some concerted
action with the intent to accomplish an unlawful objective for the purpose of harming another,
and damage results.” Guilfoyle v. Olde Monmouth Stock Transfer Co., 335 P.3d 190, 198-99

(Nev. 2014) (quoting Consol. Generator-Nevada, Inc. v. Cummins Engine Co., 114 Nev. 1304,
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1311, 971 P.2d 1251, 1256 (1998) (internal quotations omitted)). “[A] plaintiff[/claimant] must
provide evidence of an explicit or tacit agreement between the alleged conspirators.” Id.
(citation omitted).

LVDF cannot defend against summary judgment based on the unsupported allegations in
its Counterclaim. “[BJare use of the word ‘conspiracy,” with no supporting facts that tend to
show the existence of an unlawful agreement or prima facie improper behavior” cannot
overcome summary judgment. See Collins v. Union Fed. Sav. & Loan Ass’n, 99 Nev. 284, 301,
662 P.2d 610, 621 (1983) (citing Moran v. Bench, 353 F.2d 193, 195 (Ist Cir. 1965), cert.
denied, 384 U.S. 906 (1966)).

Again, the Court found that Front Sight “supplied exhibits to establish project cost and
expenditures...exceed the loan amounts advanced by LV Development....” (Exhibit 1.) Based on
these findings, LVDF cannot set forth any evidence to show between any Counterdefendants: (1)
“an explicit or tacit agreement;” (2) “intent to accomplish an unlawful objective;” and (3) intent
to harm LVDF.

Summary judgment will be upheld where there is no evidence of an express agreement to
commit an unlawful act with the intention to harm. See Consol. Generator-Nevada v. Cummins
Engine Co., 114 Nev. 1304, 1311, 971 P.2d 1251, 1256 (1998). Therefore, summary judgment
in favor of Jennifer Piazza is appropriate as to Civil Conspiracy.

IV.

CONCLUSION

Summary judgment in favor of Jennifer Piazza is appropriate because the Court found
that Front Sight “supplied exhibits to establish project cost and expenditures...exceed the loan
amounts advanced by LV Development...,” (Exhibit 1), and because of this finding, LVDF

cannot support the general and conclusory allegations of its counterclaims with any specific
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evidence to create “a genuine issue of material fact” whereby “a reasonable jury” could find in

its favor. See e.g. Posadas v. City of Reno, 109 Nev. 448, 452, 851 P.2d 438, 441-42 (1993).

Based on the foregoing, Jennifer Piazza respectfully requests that the Court grant this

Motion in its entirety and grant summary judgment in favor of Jennifer Piazza as to the

remaining counterclaims against her.

DATED this 23" day of January, 2020.

10

ALDRICH LAW FIRM, LTD.

/s/ John P. Aldrich

John P. Aldrich, Esq.

Nevada Bar No. 6877

Catherine Hernandez, Esq.

Nevada Bar No. 8410

7866 West Sahara Avenue

Las Vegas, Nevada 89117

Telephone: (702) 853-5490

Facsimile: (702) 227-1975

Attorneys for Plaintiff/Counterdefendants
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 23" day of January, 2020, I caused the foregoing
MOTION FOR SUMMARY JUDGMENT AS TO THE COUNTERCLAIMS AGAINST
JENNIFER PIAZZA to be electronically filed and served with the Clerk of the Court using
Wiznet which will send notification of such filing to the email addresses denoted on the

Electronic Mail Notice List, or by U.S. mail, postage prepaid, if not included on the Electronic

Mail Notice List, to the following parties:

Anthony T. Case, Esq.
Kathryn Holbert, Esq.
FARMER CASE & FEDOR
2190 E. Pebble Rd., Suite #205
Las Vegas, NV 89123

C. Keith Greer, Esq.

16855 West Bernardo Drive, Suite 255

San Diego, CA 92127

Attorneys for Defendants/Counterclaimant

/s/ T. Bixenmann
An employee of ALDRICH LAW FIRM, LTD.

11
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Electronically Filed
1/23/2020 11:45 AM
Steven D. Grierson

CLER OFTHEC(‘DE;
NEO Cﬁm—ﬁ bsssor

John P. Aldrich, Esq.

Nevada Bar No. 6877

Catherine Hernandez, Esq.

Nevada Bar No. 8410

ALDRICH LAW FIRM, LTD.

7866 West Sahara Avenue

Las Vegas, NV 89117

Telephone: (702) 853-5490

Facsimile: (702)227-1975

Attorneys for Plaintiff/Counterdefendants

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
FRONT SIGHT MANAGEMENT LLC, a
Nevada Limited Liability Company, CASE NO.: A-18-781084-B
DEPT NO.: 16
Plaintiff,
NOTICE OF ENTRY OF FINDINGS
Vs. OF FACT, CONCLUSIONS OF
LAW. AND ORDER DENYING
LAS VEGAS DEVELOPMENT FUND LLC, a DEFENDANT LAS VEGAS
Nevada Limited Liability Company; et al., DEVELOPMENT FUND LLC’S
MOTION TO DISSOLVE
Defendants. TEMPORARY RESTRAINING
ORDER AND TO APPOINT A
RECEIVER

AND ALL RELATED COUNTERCLAIMS.

PLEASE TAKE NOTICE that the Findings of Fact, Conclusions of Law, and Order
Denying Defendant Las Vegas Development Fund LLC’s Motion to Dissolve Temporary
Restraining Order and to Appoint a Receiver was entered by the Court in the above-captioned
/11
/11
/11

/11

1

Case Number: A-18-781084-B
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action on the 23™ day of January, 2020, a true and correct copy of which is attached hereto.
DATED this 23" day of January, 2020.
ALDRICH LAW FIRM, LTD.

/s/ John P. Aldrich

John P. Aldrich, Esq.

Nevada Bar No. 6877

Catherine Hernandez, Esq.

Nevada Bar No. 8410

7866 West Sahara Avenue

Las Vegas, Nevada 89117

Telephone: (702) 853-5490

Facsimile: (702) 227-1975

Attorneys for Plaintiff/Counterdefendants
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 23" day of January, 2020, I caused the foregoing
NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS OF LAW, AND
ORDER DENYING DEFENDANT LAS VEGAS DEVELOPMENT FUND LLC’S
MOTION TO DISSOLVE TEMPORARY RESTRAINING ORDER AND TO APPOINT
A RECEIVER to be electronically filed and served with the Clerk of the Court using Wiznet
which will send notification of such filing to the email addresses denoted on the Electronic Mail

Notice List, or by U.S. mail, postage prepaid, if not included on the Electronic Mail Notice List,

to the following parties:

Anthony T. Case, Esq.
Kathryn Holbert, Esq.
FARMER CASE & FEDOR
2190 E. Pebble Rd., Suite #205
Las Vegas, NV 89123

C. Keith Greer, Esq.

16855 West Bernardo Drive, Suite 255

San Diego, CA 92127
Attorneys for Defendants

/s/ T. Bixenmann
An employee of ALDRICH LAW FIRM, LTD.
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FFCL

John P. Aldrich, Esq.

Nevada Bar No. 6877

Catherine Hernandez, Esq.
Nevada Bar No, 8410
ALDRICH LAW FIRM, LTD.
7866 West Sahara Avenue

Las Vegas, NV 89117
Telephone: (702) 853-5490
Facsimile: (702)227-1975
Attorneys for Plaintift Counterdefendants

Electronically Filed
1/23/2020 10:50 AM
Steven D. Grierson

CLERK[ OF THE COUR :

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

FRONT SIGHT MANAGEMENT LLC, a
Nevada Limited Liability Company,

Plaintiff,
V8,

LAS VEGAS DEVELOPMENT FUND LLC, a
Nevada Limited Liability Company; et al.,

Defendants.

AND ALL RELATED COUNTERCLAIMS.

CASE NO.: A-18-781084-B
DEPT NO.: 16

FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND
ORDER DENYING DEFENDANT

LAS VEGAS DEVELOPMENT FUND

LLC’'S MOTION TO DISSOLVE
TEMPORARY RESTRAINING
ORDER AND TO APPOINT A
RECEIVER

This matter having come before the Court on September 20, 2019 and November 26,

2019 on Defendant Las Vegas Development Fund LLC’s Motion to Dissolve Temporary

Restraining Order and to Appoint Receiver, John P. Aldrich, Esq. appearing on behalf of

Plaintiff and Kathryn Holbert, Esq. and C. Keith Greer, Esq., appearing on behalf of

Defendants, the Court having reviewed the pieadings on file herein, having heard oral argument

of the parties through their respective counsel, this Court makes the following Findings of Fact

and Conclusions of Law.

1

A 10 2029

Case Number: A-18-781084-B
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Insofar as any conclusion of law is deemed to have been or include a finding of fact,

such a finding of fact is hereby included as a factual finding. Insofar as any finding of fact is

deemed to have been or to include a conclusion of law such is included as a conclusion of law

herein.

FINDINGS OF FACT

The Court makes the following Findings of Fact based on the evidence presented:

1. In Section IIB of Defendant/Counterclaimant Las Vegas Development Fund, LLC’s

(*LVDF”) Motion to Dissolve Temporary Restraining Order and Appoint a Receiver,

Defendant LVDF asserts thirteen breaches of the Construction Loan Agreement

(“CLA™):

a.

Alleged Breach #1: Improper Use of Loan Proceeds — CLA §1.7(¢) (Motion,
p. 10);

Alleged Breach #2: Failure to Provide Government Approved Plans — CLA
§3.2(b) (Motion, p. 10);

Alleged Breach #3: Failure to Timely Complete Construction — CLA §5.1
(Motion, p. 10);

Alleged Breach #4: Material Change of Costs, Scope or Timing of Work —
CLA §5.2 (Motion, p. 11);

Alleged Breach #5: Refusal to Comply Regarding Senior Debt — CLA §5.27
(Motion, p. 11);

Alleged Breach #6: Failure to Provide Monthly Project Costs — CLA §3.2(a)

(Motion, p. 11);
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g. Alleged Breach #7: Failure to Notify of Event of Default — CLA §5.10
(Motion, p. 11);

h. Alleged Breach #8: Refusal to Allow Inspection of Records — CLA §5.4
{Motion, p. 12});

i. Alleged Breach #9. Refusal to Allow Inspection of the Project — CLA §3.3
(Motion, p. 12);

j- Alleged Breach #10: Failure to Provide EB-5 Information — CLA §1.7(f)
{Motion, p. 12);

k. Alleged Breach #11: Non Payment of Default Interest — CLA §1.2 (Motion, p.
12),

1. Alleged Breach #12: Non Payment of Legal Fees —~ CLA §8.2 (Motion, p. 12);
and

m. Alleged Breach #13: Failure to Comply with Applicable Laws (CLA §5.13)
and Failure to Give Written Notice of Criminal Complaint (CLA §5.14)
{Motion, p. 13).

2. The first allegation of breach focuses on the alleged misuse of loan proceeds by
Plaintiff/Counter-Defendant, Front Sight Management, LLC (Front Sight). However,
in its Opposition to Defendant/Counter-Claimant LVDF’s Motion to Dissolve the
TRO and Appoint a Receiver, Front Sight supplied evidence to establish project cost
and expenditures which exceed the loan amounts advanced b){ LVDF.

3, There are four (4) paragraphs of the Construction Loan Agreement that relate to loan

proceeds. They are as follows:
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Section 1.7  EB-5 Program Requirements.

{e) Borrower shall use the proceeds of the Loan solely for the purpose
of funding directly, or advancing to Affiliates to pay, the costs of the Project, in
accordance with the terms and conditions of this Agreement, as set forth in the
Budge and the Project documents submitted to, and approved by, USCIS.

Section 3.7 Use of Loan Proceeds. Borrower shall use and apply the Loan

proceeds solely to all or anv number of the individual Project comporents in
accordance with the Budse and also to pay some or all of any or all existing
indebtedness encumbering the Project pursuant to a Permitted
Encumbrance. Borrower shall use its best business judgment based upon
then-current real estate_ market and availability of other financing resources
to allocate_the proceeds of the Loan in such a manner as to assure the full
expenditure of the Loan proceeds advanced to Borrower. Borrower will
comply with the requirements of the EB-5 Program and the other EB-5 Program
covenants and requirements contained in this Agreement.

Section 4.29 Use of Loan Proceeds. The proceeds of the Loan shall be used
to_pay and obtain release of the existing liens on the Land, te pay for or
reimburse Borrower for soft and hard cests related to the pre-construction,
development, promotion, construction, development and operation of the

Project _in _connection with the FSFYI Facility and the construction,
development, operation, leasing and sale of the timeshare portion of the

Project, all as more particularly described on Exhibit F, attached hereto.
The Loan is made exclusively for business purposes in connection with holding,
developing and financially managing real estate for profit, and none of the
proceeds of the Loan will be used for the personal, family or agricultural purposes
of the Borrower.

Section 5.3  Using Loan Proceeds. Subject to Section 3.2, Borrower shall
use the Loan proceeds in its sole discretion o pay, or to reimburse Borrower
for paving, costs and expenses incurred by Borrower in connection with the

pre-construction, promotion, construction, _development, operating and
leasing _of the Proiect on the Land and the equipping of the Improvements,

together with the payoff and release of any existing liens and encumbrances
on the Land. Borrower shall take all steps necessary to assure that Loan
proceeds are used by its contractors and subconiractors to pay such costs and
expenses which could otherwise constitute a mechanic’s lien claim against the
Project. Within thirty (30) days after the Completion Date, Borrower shall provide
the documentation and supporting accounting records and contract documents
necessary, in Lender’s discretion, to demonstrate that between the Closing Date
and the date of delivery of such documentation not less than the total amount of
the Advances has been spent directly or indirectly on the Project substantially in a
form acceptable to Lender for compliance with the EB-5 Program.

(Emphases added.)

4. Exhibit 47 to the Evidentiary Hearing Exhibits, Front Sight’s “Response to Notice of
Default dated July 30, 2018,” shows project costs and expenditures well in excess of

$6.3 million LVDF advanced. In Exhibit C to that document, Front Sight provided
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copies of QuickBooks monthly reports that showed the following Project costs and

expenditures:
TIME PERIOD TOTAL
October 2015 — December 2015 $3,387,591.35
January 2016 — December 2016 $7.,466,570.24
January 2017 — December 2017 $12.454,018.84
$23,308,180.43

5. Exhibit 48 to the Evidentiary Hearing Exhibits is Front Sight’s “Additional Response
to Notices of Default dated July 31, 2018, and August 24, 2018 and Initial Response
to Notice of Default dated August 28, 2018.” In that exhibit, Front Sight provided to
Defendant Dziubla a multitude of documents showing the following expenses which

were paid by Front Sight between the closing of the loan in October 2016 and June

30, 2017:
EXPENSE CATEGORY TOTAL

Reimbursable construction costs prior to the closing date of the $994,336.56

Construction Loan Agreement

Construction costs from the closing date of the Construction $1,031,728.10

Loan Agreement to June 30, 2017

Class Action lien payoff as of the time of closing of the $551,871.50

Construction Loan Agreement

Class action lien pay-down prior to the closing date of the $1,860,000.00

Construction Loan Agreement

Holecek note paydown prior to the closing date of the $6,004,000.00

Construction Loan Agreement

Holecek note paydown from the closing date of the Construction $1.422,000.00

Loan Agreement to June 30, 2017

Project legal fees $81,551.25

Fees Paid to Chicago Title in connection with original closing $9.217.01

EBS Impact Advisor fees $244,730.00

Fees paid to US Capital Partners evidencing efforts to secure $62,500.00

“Senior Debt” prior to securing construction line of credit from

Morales Construction

Project consulting fees $82,550.00
$12,344,484.42

5
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6. Adding construction costs prior to closing with consiruction costs from closing to
June 30, 2017, plus the class action lien payoff as of the closing date of the CLA,

Front Sight’s expenses far exceed the US$2.625M in EBS funds delivered on or

before June 30, 2017.

7. Exhibit 49 to the Evidentiary Hearing Exhibits is Front Sight’s “EB-5 Documentation
and Additional Information for the Period July 1, 2017, through October 31, 2018
Delivered Pursuani to Section 5.i0(e) of the Construction Loan Agreement.” In that
exhibit, Front Sight provided to Defendant Dziubla several hundred additional pages

of documents showing the following expenses which were paid by Front Sight:

EXPENSE CATEGORY

TOTAL

Construction costs from June 30, 2017, through and including
July I, 2018

$2,088,490.00

Holecek note paydown from June 30, 2017, through and
including July 1, 2018

$1,896,000.00

Project legal fees from June 30, 2017, through and including
July 1, 2018

$14,116.00

Construction costs from July 1, 2018, through and including
October 30, 2018

$402,621.00

Holecek note paydown from July 1, 2018, through and including
October 30, 2018

$632,000.00

Project legal fees from July 1, 2018, through and including
Qctober 30, 2018

$6,984.00

Construction costs from September 6, 2016, through and
including August 24, 2018 (commercial revolving charge
account of Front Sight established with Home Depot)

366,173.67

Construction costs from October 11, 2016, through and
including July 13, 2018 {charged to the Visa credit card account
of Front Sight established with City National Bank)

$43,212.07

Construction costs from August 30, 2016, through and including
February 20, 2018 (charged to the Premier Rewards Gold charge
and credit card account of Front Sight established with American
Express)

$92,868.00

$5,242,464.74

8. Based on this uncontroverted evidence, the Court finds Front Sight’s expenses on the

Project far exceed the amount of the loan from Defendant LVDF.
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9. As to the fourth breach alleged by Defendant/Counterclaimant LVDF, the alleged
material change in size, scope, and timing of the project, it appears that the size of the
classroom was reduced but not the overall size of the facility, and therefore, the Court
finds that there is an issue of fact as to this alleged breach of the CLA.

10, Regarding the second, third, and fifth through thirteenth alleged breaches, as asserted
by Defendant/Counterclaimant LVDF, the parties asserted multiple competing factual
positions and made conflicting factual assertions regarding Defendant LVDF’s
allegations of breach of the CLA. Based on the state of the evidence as of the date of
the hearing on the instant Motion, the Court finds that genuine tssues of fact remain
as to the second, third, and fifth through thirteenth alleged breaches, as asserted by
Defendant/Counterclaimant LVDF.

CONCLUSIONS OF LAW AND ORDER

The Court makes the following Conclusions of Law:

1. Regarding alleged Breach #1, the Court concludes that Front Sight’s expenses on
the Project far exceed the amount of the loan from Defendant LVDF has Defendant LVDF’s
assertion that Front Sight improperly used loan proceeds is without merit, and consequently,
LVDF has failed to establish this alleged breach.

2. As to the second, third, and fifth through thirteenth alleged breaches, as asserted
by Defendant/Counterclaimant LVDF, the Court concludes that LVDF has not established that
Plaintiff is in breach of the Construction Loan Agreement, and consequently, LVDF is not
entitled to the relief it seeks by this Motion.

4, Regarding the fourth alleged breach, pertaining to the reduction in the size of the

Patriot Pavilion, because it appears that the size of the classroom was reduced but not the overall
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size of the facility, creating an issue of fact as to this alleged breach, the Court concludes that
LVDF has not established that Plaintiff is in breach of the construction Loan Agreement. and
consequently, LVDF is not entitled to the relief it seeks by this Motion.
ORDER

IT IS HEREBY ORDERED that Defendant Las Vegas Development Fund LLC’s
Motion to Dissolve Temporary Restraining Order and to Appoint Receiver is DENIED.

IT IS SO ORDERED.

DATED this <" day of January, 2020,

CSOe L O NS~

DISTRICTfOURT JUDGE

Respectfully submitted by:

ALDRICH LAW FIRM, LTD.

L0 by

J@in P. Aldrich, Esq.
evada Bar No. 6877
atherine Hernandez. Esq.

Nevada Bar No. 8410

7866 West Sahara Avenue

Las Vegas, Nevada 89117

Tel: (702) 853-5490

Fax: (702) 227-1975

Attorneys for Plaintiff
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MSJ

C. KEITH GREER, ESQ.

Admitted pro hac vice
keith.greer@greerlaw.biz

GREER AND ASSOCIATES, A PC
16855 West Bernardo Dr., Suite 255
San Diego, CA 92127

Telephone: (858) 613-6677
Facsimile: (858) 613-6680

ANTHONY T. CASE, ESQ.
Nevada Bar No. 6589
tcase(@farmercase.com
KATHRYN HOLBERT, ESQ.
Nevada Bar No. 10084
kholbert@farmercase.com
FARMER CASE & FEDOR
2190 E. Pebble Rd., Suite #205
Las Vegas, NV 89123
Telephone: (702) 579-3900
Facsimile: (702) 739-3001

Attorneys for Defendants

Electronically Filed
2/3/2020 7:17 PM
Steven D. Grierson

CLERE OF THE COUE :I
Ll

LAS VEGAS DEVELOPMENT FUND LLC, EBS5
IMPACT CAPITAL REGIONAL CENTER LLC,
EBS IMPACT ADVISORS LLC, ROBERT W. DZIUBLA,

JON FLEMING and LINDA STANWOOD

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

FRONT SIGHT MANAGEMENT LLC, a
Nevada Limited Liability Company,

Plaintiff,
VS.

LAS VEGAS DEVELOPMENT FUND LLC,
A Nevada Limited Liability Company, et al.

Defendants.

AND RELATED COUNTERCLAIMS

CASE NO.: A-18-781084-B
DEPT NO.: 16

DEFENDANT AND
COUNTERCLAIMANT LVD FUND’S
OBJECTIONS TO PLAINTIFF AND
COUNTERDEFENDANT’S STATEMENT
OF UNDISPUTED FACTS

Date:
Time: 9:15 a.m.

DEFENDANT’S OBJECTIONS TO PLAINTIFE’S UNDISPUTED STATEMENT OF FACTS

Case Number: A-18-781084-B
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DEFENDANT OBJECTIONS TO THE PLAINTIFF’S “UNDISPUTED”

STATEMENT OF FACTS:

Front Sight Management, LLC’s Facts

Defendants’ Objections

On September 28, 2012, Defendants stated:

“[W]e are currently working on a handful
of other select projects totaling over
$250m of EB-5 debt financing.” (See e-
mail correspondence dated September 28,
2012, attached hereto as Exhibit 1, at FS
01211; Evid. Hrg. Exhibit 55 (emphasis
added).)

2

Objection: Misstates evidence. “[W]e
referred to Liberty West Regional Center,
not “Defendants.” In addition,
“Defendants” (all of them) did not make
the quoted statement as alleged.

That same September 28, 2019 e-mail
claimed that Defendants had involvement
in two projects, one a “$21 m raise”
where “all 42 Chinese investors” had
funds “into escrow within 65 days of
our going to market.” (See e-mail
correspondence dated September 28,
2012, attached hereto as Exhibit 1, at FS
01211; Evid. Hrg. Exhibit 55 (emphasis
added).)

Objection: Best Evidence. Misstates
evidence. This statement is referring to
Liberty West Regional Center, not
“Defendants.” In addition, “Defendants”
(all of them) did not make the quoted
statement as alleged.

After Front Sight initially declined
Defendants’ attempt to convince Front
Sight to use EB-5 financing for its project,
Defendants persisted and represented to
Front Sight that they were experts who
could raise $150 million. (Piazza
testimony, September 20, 2019 Evid. Hrg.
Tr., pp. 93-94, 97.)

Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed

-2

DEFENDANTS’” OBJECTIONS TO PLAINTIFF’S UNDISPUTED STATEMENT OF FACTS
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evidence violates the parol evidence rule
and should not be considered by the court.

Defendant Fleming had no experience with | Objection: Misstates testimony,

4 EB-5 lending prior to joining EB5IA. (June | Irrelevant the Engagement Agreement
3, 2019 Evid. Hrg. Tr., p. 26; November was to advise on raising EBS capital.
20,2019 Evid. Hrg. Tr., p. 9, Is. 3-21.)

(emphasis added)
Defendant Dziubla testified that “This was | Objection: Misstates testimony,

S our first direct project [in EB-5 lending].” Irrelevant the Engagement Agreement
(June 3, 2019 Evid. Hrg. Tr., p. 38.) was to advise on raising EBS capital.
Dziubla confirmed a second time that it
was his and Fleming’s first project.

Defendant Dziubla clarified his testimony a | Objection: Misstates testimony,

6 little, stating that besides the Front Sight Irrelevant the Engagement Agreement
Project and the single project at Baker & was to advise on raising EBS capital.
McKenzie in 1990, Dziubla had no
experience in EB-5 lending. (June 3, 2019
Evid. Hrg. Tr., p. 39.)

Defendant Fleming has never brought an Objection: Misstates testimony,

7 EB-5 project to successful completion. Irrelevant the Engagement Agreement
(November 20, 2019 Evid. Hrg. Tr., p. 83, | was to advise on raising EB5 capital.
Is. 14-17.)

When asked about the representation in the | Objection: Misstates testimony,

8 September 28, 2012 e-mail that “we Irrelevant.

[Defendants] are currently working on a

handful of other select project totaling over

$250 m of EB-5 debt financing,” Defendant

Fleming clearly stated “I don’t know what

that references.” (November 20, 2019 Evid.

Hrg. Tr., p. 91,1. 17.)

Discussing the claim that Defendants had Objection: Misstates testimony,

? “never failed to complete a raise nor hada | Irrelevant.
foreign investor’s EB-5 visa denied,”

Defendant Fleming flatly stated: “I don’t

know what the basis of that statement is.”

(November 20, 2019 Evid. Hrg. Tr., p. 95,

Is. 8-9.)

Defendant Fleming also admitted that Objection: Misstates testimony,

10 Defendants have never sourced an investor | Irrelevant.
from Asia. (November 20, 2019 Evid. Hrg.
Tr., p. 95,1. 15.)

_3-

DEFENDANTS’” OBJECTIONS TO PLAINTIFF’S UNDISPUTED STATEMENT OF FACTS
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Still related to the September 28, 2012 e-

Objection: Misstates testimony,

1 mail, Defendant Fleming acknowledged Irrelevant.
that he had no basis for the representation
that Defendants had obtained $21 million in
EB-5 funds within 65 days of going to
market, or the alleged $7 million raise
referenced there. (November 29, 2019
Evid. Hrg. Tr., pp. 90-91.) Rather, he had
no knowledge and just assumed that it
was accurate. (November 20, 2019 Evid.
Hrg. Tr., pp. 92, Is. 18-19; pp. 93-94.)
Despite the claims of handling $10 billion | Objection: Assumes facts not in evidence
12 worth of transactions and 8 transactions in | and Misstates Evidence, because Dziubla
the year before the April 7, 2012 e-mail, never represented that $10 billion worth
Dziubla and Fleming failed to inform Front | of transactions was raised by EB5
Sight that NONE of those transactions investment, nor did he have the obligation
involved EB-5 financing. to do so. Further, the email where the
representation was made (not cited) is the
best evidence.
13 Defendants do NOT have an expansive Objection: Assumes facts not in evidence

network of relationships. To the contrary,
Defendants were working to retain an agent
for Ukraine and Russia in September 2015.
(Evid. Hrg. Exhibit 44, at Contracts
(2)00062-63.) Defendants did not retain
Mayflower Business Consulting, Co. Ltd.
until October 2015. (Evid. Hrg. Exhibit 44,
at Contracts (2)00052.) Around that same
time, Defendants retained Williams Global
Law, PLLC to assist with creating a
network in China and Brazil. (June 3, 2019
Evid. Hrg. Tr., p. 112, 1. 21 —p. 113, 1. 15;
p. 118, 1. 16 —p. 120, L. 5; Evid. Hrg.
Exhibit 46, at (EBSICA)00169- 00177.) All
of that occurred after USCIS approval in
June 2015. Likewise, in January 2016,
Defendants retained Ethan Devine as an
independent contractor to conduct business
development for Defendants’ projects,
attempt to cultivate a network of agents to
obtain investors for Plaintiff’s project, and
assist in various aspects of Defendants’
other projects. (Evid. Hrg. Exhibit 44, at
Contracts (2)00046.)

and Misstates Evidence, because Dziubla
and Fleming had numerous immigration
agents prior to the Front Sight deal and
failing to disclose such agents does not de
facto prove their non-existence.
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Defendants lied about the amount of money
they could raise.

Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule

and should not be considered by the court.

15

On August 27, 2012, Dziubla sent another
one that stating that he was capable of
raising up to $150 million to fund the
Project; specifically, Dziubla claimed “we
may well be able to put together a financing
package for some, or perhaps all, of the
$150m you were seeking to raise.” (Evid.
Hrg. Exhibit 2, at 00002 (emphasis added).)

Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule

and should not be considered by the court.
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On September 13, 2012, Defendants
Dziubla and Fleming represented that they
could raise a “first tranche [of] about
$65mn([sic]” and a “follow-on $100m”
would be raised in the next two phases.
(Evid. Hrg. Exhibit 3, at 00005.)

Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule

and should not be considered by the court.

17

In that September 13, 2012 letter,
Defendants represented that in Q1 of 2012,
$1.2 billion in EB-5 funds came from
China, and “we can expect about $3.36
billion of EB-5 money to be invested into
the US from Chinese investors.” (Evid.
Hrg. Exhibit 3, at 00005 (emphasis added).)

Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule

and should not be considered by the court.
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Later in the September 13, 2012 letter,
Defendants represented that “we will be
able to structure the $65m of EB-5
financing as non-recourse debt....” (Evid.
Hrg. Exhibit 3, at 00007 (emphasis added).)

Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule

and should not be considered by the court.

19

In an e-mail on September 28, 2012,
Defendants represented that “just one of
our placement agents in China has had
over 21,000 EB-5 visa applicants during

the past several years. . . . Given this

massive demand in China for EB-5 visas,
sourcing 130 investors for a long-
established and successful business that is
implementing a well conceived project
such as the Front Sight resort should not
be difficult.” (See e-mail correspondence
dated September 28, 2012, attached hereto
as Exhibit 1, at FS 01211; Evid. Hrg.
Exhibit 55 (emphasis added).)

Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule

and should not be considered by the court.
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On October 24, 2012, Defendants stated:
“Jon and I would like to work expeditiously
with you and Front Sight to identify a
suitable regional center for your hospitality
project and raise $65m of EB-5 money for
that.” (See Exhibit 2, at FS 01223.)

Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule

and should not be considered by the court.

21

On December 27, 2012, Dziubla and
Fleming sent an e-mail to Front Sight
stating that they were “working on an
indicative timeline” for “the raise of up to
$75m (interest reserve included) of EB-5
immigrant investor financing.” (Evid.
Hrg. Exhibit 4, at 00010 (emphasis added).)

Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule

and should not be considered by the court.
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On January 31, 2013, Defendants stated:

Objection. The parol evidence rule

22 | “please find attached the updated budget forbids the reception of evidence which
with a projected monthly breakdown of the | would vary or contradict the contract,
cost expenditures; this breakdown assumes | since all prior negotiations and
that USCIS moves expeditiously, which agreements are deemed to have been
means that the full $75m would be raised merged therein.” Daly v. Del E. Webb
by Day 361; thus, the costs are incurred in Corp., 96 Nev. 359, 361 (1980). Here the
the first 10 months. If USCIS is slower, contract specifically provides that
than[sic] this burn rate would slow down a | ““Nothing contained in this Agreement
bit.” (See e-mail correspondence dated is to be construed as a commitment by
January 31, 2013, attached hereto as EBSIA, its affiliates or its agents to lend
Exhibit 3, at FS 01287-01291 (emphasis to or invest in the contemplated
added).) Financing. This is not a guarantee that

any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule
and should not be considered by the court.

23 On February 8, 2013, Dziubla and Fleming | Objection. The parol evidence rule

provided a draft proposal for “the $75m
raise of EB5S debt financing.” (Evid. Hrg.
Exhibit 5, at 00011 (emphasis added).)

forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule

and should not be considered by the court.
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The February 14, 2013 Engagement Letter,
which Front Sight eventually signed,
represented that the parties were
confirming “our [Defendants’] raising
$75 million of debt financing for Front
Sight...” and references the EB-5 program.
(Evid. Hrg. Exhibit 6, at 00020 (emphasis
added).)

Objection. Misstates the terms of the
Engagement Letter. Best Evidence Rule.
Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule

and should not be considered by the court.

25

Schedule A to the Engagement Letter
identified the “Development
Budget/Capital Stack” as “$75m — EB-5
financing” and the Loan Amount as $75m.
(Evid. Hrg. Exhibit 6, at 00025 (emphasis
added).)

Objection. Misstates and mischaracterizes
the document. Best Evidence Rule.
Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
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evidence violates the parol evidence rule
and should not be considered by the court.

After Front Sight initially declined
Defendants’ attempt to convince Front
Sight to use EB-5 financing for its project,
Defendants persisted and represented to
Front Sight that they were experts who
could raise $150 million. (Piazza
testimony, September 20, 2019 Evid. Hrg.
Tr., pp. 93-94, 97.)

Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
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““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule

and should not be considered by the court.

27

Defendants represented that they had a vast
network of agents who could fully fund the
project. (Piazza testimony, September 20,
2019 Evid. Hrg. Tr., pp. 106-107.)

Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBS5IA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
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added)). Accordingly, this proposed
evidence violates the parol evidence rule

and should not be considered by the court.

28

It is undisputed that Defendants only
provided Front Sight $6.3 million.

Not Disputed [$6.375 MILLION]

29

Defendants claim to have raised an
additional $1.5 million to $2 million but
concealed from Front Sight that they had
received the funds. Then, when Front Sight
learned of the funds, Defendants refused to
provide those funds to Front Sight despite
the absence of any breaches at the time the
money came in. (June 3, 2019 Evid. Hrg.
Tr., p. 156,1. 2 —p. 158,1. 13.)

Objection: Misstates Testimony, the
notification was withheld because Front
Sight failed its reporting requirement
under the CLA and that is an event of
default the occurred and was ongoing.
(§3.1 CLA)

30

Defendant Fleming had no experience with
EB-5 lending prior to joining EBSIA. (June
3, 2019 Evid. Hrg. Tr., p. 26; November
20,2019 Evid. Hrg. Tr., p. 9, Is. 3-21.)

Duplicate, See #4

31

Defendant Dziubla testified that “This was
our first direct project [in EB-5 lending].”
(June 3, 2019 Evid. Hrg. Tr., p. 38.)
Dziubla confirmed a second time that it
was his and Fleming’s first project

Duplicate, See #5

32

Defendant Dziubla clarified his testimony a
little, stating that besides the Front Sight
Project and the single project at Baker &
McKenzie in 1990, Dziubla had no
experience in EB-5 lending. (June 3, 2019
Evid. Hrg. Tr., p. 39.)

Duplicate, See #6

33

Defendant Fleming has never brought an
EB-5 project to successful completion.
(November 20, 2019 Evid. Hrg. Tr., p. 83,
Is. 14-17.)

Duplicate, See #7

34

Despite the claims of handling $10 billion
worth of transactions and 8 transactions in
the year before the April 7, 2012 e-mail,
even assuming those claims are true,
Dziubla and Fleming failed to inform Front
Sight that NONE of those transactions
involved EB-5 financing. Defendant
Dziubla testified that “This was our first
direct project [in EB-5 lending].” (June 3,

Duplicate, See #12
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2019 Evid. Hrg. Tr., p. 38.)

Defendants did NOT disclose that they

Objection: Irrelevant, Defendant was

35 accounted for exactly $0 of the $1.2 billion | under no duty to disclose such a fact.
raised through EB-5 in Q1 in 2012 was
raised by Defendants. (June 3, 2019 Evid.
Hrg. Tr.,p. 63,1. 15—p. 64,1.9.)
Defendants’ December 27, 2012 Objection. The parol evidence rule
36 representation was careful to mention the forbids the reception of evidence which
“interest reserve” was included in the would vary or contradict the contract,
amount; it did not qualify the possibility of | since all prior negotiations and
raising the $75 million. agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB51A
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule
and should not be considered by the court.
Front Sight’s expert witness, Catherine Objection. The parol evidence rule
37 Holmes, Esq., opined, “The Engagement forbids the reception of evidence which
Agreement (Exhibit 5 of the Declaration) would vary or contradict the contract,
contains an estimated timeline showing that | since all prior negotiations and
$75 million in EB-5 financing would be agreements are deemed to have been
raised between 4 months from the earliest merged therein.” Daly v. Del E. Webb
expected approval of the regional center Corp., 96 Nev. 359, 361 (1980). Here the
and 6 months from the latest expected contract specifically provides that
approval of the regional center. Those ““Nothing contained in this Agreement
estimates wildly misrepresented the is to be construed as a commitment by
normal time necessary to raise $75 EBSIA, its affiliates or its agents to lend
million in EB-5 financing. In 2013, only to or invest in the contemplated
the very largest and most experienced Financing. This is not a guarantee that
regional centers could raise that much in | any such Financing can be procured by
EB-5 financing, based upon their track EBSIA for the Company on terms
record of prior successful EB-5 financings. | acceptable to the Company, or a
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Most new regional centers either failed to
raise any financing at all or would start
with very small offerings ($5 million to $10
million) and gradually raise larger EB-5
financings as they become known in the
EB-5 financing market. Even for well-
known regional center operators, it is not
unusual for an EB-5 financing, even one
sponsored by an experienced EB-5 sponsor,
to take a year or more before it gains
acceptance in the EB-5 financing market.”
(See February 21, 2019 Expert Witness
Report of Catherine Holmes, Esq., attached
hereto as Exhibit 4, at p. 2, 9§ 5 (emphasis
added).)

representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule

and should not be considered by the court.

NRCP Rule 43(c) permits evidence on
motions to be presented by affidavit.
Local Rule 2.21(a) provides “[f]actual
contentions involved in any pretrial or
post-trial motion must be initially
presented and heard upon affidavits [or]
unsworn declarations under penalty of
perjury...” NV ST 8 DIST CT Rule
2.21(emphasis added). The “expert
report” of Catherine DeBono Holmes,
which Plaintiff relies heavily upon
throughout its Motion, does not have an
authenticating affidavit or declaration and
the expert report itself is NOT sworn to
under penalty of perjury. Such an
unsworn document is incompetent
evidence and should not be relied upon.

38

Despite their repeated representations of
how much they would raise, Dziubla and
Fleming had “no idea” how much money
they would really be able to raise. (June 3,
2019 Evid. Hrg. Tr., p. 169.)

Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule
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and should not be considered by the court.

On March 22, 2012, Dziubla sent an email,

Objection. The parol evidence rule

39 apparently as a representative of Kenworth | forbids the reception of evidence which

Capital, Inc. (a non-party entity controlled | would vary or contradict the contract,

by Defendant Dziubla) stating: “Because since all prior negotiations and

we have confidence in our ability to help agreements are deemed to have been

you raise the money sought, we are willing | merged therein.” Daly v. Del E. Webb

to work on a pure success fee basis that Corp., 96 Nev. 359, 361 (1980). Here the

compensates us for the speculative risk we | contract specifically provides that

are undertaking.” (See e-mail ““Nothing contained in this Agreement

correspondence dated March 22, 2012, is to be construed as a commitment by

attached hereto as Exhibit 5, at FS 01163 EBSIA, its affiliates or its agents to lend

(emphasis added).) to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule
and should not be considered by the court.

On April 7, 2012, Dziubla sent another Objection. The parol evidence rule

40 email, stating “We would enjoy the chance | forbids the reception of evidence which

to work with Front Sight on this would vary or contradict the contract,

development and have attached a proposed | since all prior negotiations and

engagement letter that, as previously agreements are deemed to have been

discussed, is on a success fee basis so that | merged therein.” Daly v. Del E. Webb

we don’t get paid unless we raise the Corp., 96 Nev. 359, 361 (1980). Here the

financing.” Dziubla and Fleming assured contract specifically provides that

Front Sight they would work “without ““Nothing contained in this Agreement

compensation” until they succeeded in is to be construed as a commitment by

raising the money. (Evid. Hrg. Exhibit 2, at | EB5SIA, its affiliates or its agents to lend

0004 (emphasis added).) to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule
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and should not be considered by the court.

In the September 13, 2012 letter,

Objection. The parol evidence rule

41 Defendants represented “we don’t make forbids the reception of evidence which
any money until we have successfully would vary or contradict the contract,
raised the $65m....” (Evid. Hrg. Exhibit 3, | since all prior negotiations and
at 00007 (emphasis added).) agreements are deemed to have been

merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule
and should not be considered by the court.
Near the end of the September 13, 2012 Duplicate, See #8

42 letter, Defendants claim they “have the
luxury ... of picking and choosing the
EB-5 projects we want to accept, and we
accept only those projects that we think
will be readily funded since we don’t get
paid otherwise.” (Evid. Hrg. Exhibit 3, at
00008 (emphasis added).)

Defendant Dziubla destroyed the financial | Objection: Irrelevant.

43 documents of Defendant EB5IA; according
to him that was pursuant to a “document
retention policy” that he claims allowed
him to destroy the records. (June 3, 2019
Evid. Hrg. Tr., p. 48, 1. 12 —p. 49, 1. 20.)

Defendant Fleming testified that no such Objection: Irrelevant.

44 policy existed to destroy Defendant
EBSIA’s documents, and rather, testified
that they kept excellent records. (November
20, 2019 Evid. Hrg. Tr., p. 36, 1. 4 —p. 37,

1. 23))
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After the Court ordered an accounting of

Objection:

45 EBSIA’s use of Front Sight’s funds, Irrelevant, the court held EBSIA’s
Defendants EBSIA and Dziubla provided accounting was sufficient.
some documents. The deficient records
Defendants Dziubla and EB5IA provided Misstates the Transcript. The court held
showed Dziubla and Fleming paid EBSIA’s accounting was sufficient.
themselves out of Front Sight’s funds,
contrary to their representations. (See NRCP Rule 43(c) permits evidence on
October 18, 2019 Expert Witness Report of | motions to be presented by affidavit.
Douglas Winters, CPA, attached hereto as | Local Rule 2.21(a) provides “[f]actual
Exhibit 6, at p. 6,9 8.) contentions involved in any pretrial or
post-trial motion must be initially
presented and heard upon affidavits [or]
unsworn declarations under penalty of
perjury...” NV ST 8 DIST CT Rule
2.21(emphasis added). The “expert
report” of Douglas Winter, which Plaintiff
relies heavily upon throughout its Motion,
does not have an authenticating affidavit
or declaration and the expert report itself
is NOT sworn to under penalty of perjury.
Such an unsworn document is
incompetent evidence and should not be
relied upon
Defendant Dziubla admitted that Front Objection: Irrelevant.
46 Sight paid $20,000 specifically for an
economic study, that a professor named
Sean Flynn received a 20% interest in the
regional center for producing the report,
and that Dziubla spent the $20,000 on
“operating expenses” instead of paying it to
Sean Flynn. Defendant Dziubla did not
disclose to Front Sight that he kept the
money for “operating expenses.” (June 3,
2019 Evid. Hrg. Tr., p. 35, 1. 11 —p. 38, L.
17.)
TFhere-is-no-dispute-that Front Sight paid-at | Objeciton: Assumes facts not in evidence,
47 least- $250.000-forthe regionaleenter (June | misstates testimony, improper legal
32019 EvidHreTFrp—46-1s-722) and | conclusion, and improper expert opinion
that Defendants Dziubla and Fleming paid | to the extent financial records need to be
themselves from those funds. interpreted. Moreover, Mr. Alrdrich’s
personal opinion with no citation to the
record is not evidence.
48 Defendants’ representation that “our direct | Objection: Assumes facts not in evidence,

out-of-pocket cost to do an EB-5 raise is

misstates testimony, improper legal
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typically $300k (paid upfront), as we need
to engage a number of providers

conclusion, and improper expert opinion
to the extent of EB5 customs and

immediately as well as conduct an practices. Moreover, Mr. Alrdrich’s

international roadshow,” had no basis, as personal opinion with no citation to the

Defendants Dziubla and Fleming had no record is not evidence.

experience with EB-5 lending. (See Evid.

Hrg. Exhibit 3, at 0007; June 3, 2019 Evid.

Hrg. Tr., pp. 26, 38-39; November 20, 2019

Evid. Hrg. Tr., p. 9, Is. 3-21.)

Front Sight’s expert witness, Catherine NRCP Rule 43(c) permits evidence on

49 Holmes, Esq., contradicts this by stating motions to be presented by affidavit.

that the $300,000 Defendants represented Local Rule 2.21(a) provides “[f]actual

to Front Sight is “a substantially inflated | contentions involved in any pretrial or

estimate of direct-out-of-pocket costs, and | post-trial motion must be initially

that it is not customary for an amount this presented and heard upon affidavits [or]

large to be paid up front. I believe that this | unsworn declarations under penalty of

estimate was a misrepresentation of the true | perjury...” NV ST 8§ DIST CT Rule

costs of an EB-5 offering intended to 2.21(emphasis added). The “expert

mislead the Plaintiff into paying report” of Catherine DeBono Holmes,

substantially more upfront than it would which Plaintiff relies heavily upon

pay to a legitimate EB-5 funding provider.” | throughout its Motion, does not have an

(See Exhibit 4, at p. 1, 9 2 (emphasis authenticating affidavit or declaration and

added).) the expert report itself is NOT sworn to
under penalty of perjury. Such an
unsworn document is incompetent
evidence and should not be relied upon.

The February 14, 2013 Engagement Letter | Objection. Misstates evidence. Best

50 . : .

contained language regarding the Evidence Rule.

establishment of a Regional Center. Ms.

Holmes’ expert report states, in part, “The | The parol evidence rule forbids the

establishment of a regional center is a reception of evidence which would vary

highly unusual provision in an engagement | or contradict the contract, since all prior

letter to provide EB-5 financing to a third negotiations and agreements are deemed

party, and the cost of establishment of the | to have been merged therein.” Daly v.

regional center is, in my experience, Del E. Webb Corp., 96 Nev. 359, 361

always paid for by the owner of the (1980). Here the contract specifically

regional center, not the party seeking provides that ““Nothing contained in this

financing. These provisions indicate that | Agreement is to be construed as a

EBSIA mislead the Plaintiff into commitment by EB5SIA, its affiliates or its

believing that this was a normal part of | agents to lend to or invest in the

an EB-5 financing, which it was not.” contemplated Financing. This is not a

(See Exhibit 4, at pp. 1-2, 9 3 (emphasis guarantee that any such Financing can

added).) be procured by EBSIA for the Company
on terms acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
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Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule

and should not be considered by the court.

51

d. Defendants lied about the amount of
time it would take to raise the money:

DISPUTED

Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule

and should not be considered by the court.

52

On April 7, 2012, Dziubla and Fleming
claimed it would take them 60-90 days to
craft a presentation, but that “fund raising
will commence immediately thereafter,”
with the first phase taking as much as 6-12
months or as little as 3 months. (Evid.
Hrg. Exhibit 2, at 00003 (emphasis added).)

Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB51A
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will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule

and should not be considered by the court.

53

On September 13, 2012, Defendant Dziubla

represented (and Fleming failed to correct
the misrepresentation) that “EB-5 funding
initiatives typically take 5-8 months before
first funds are placed into escrow with the
balance of the funds being deposited during
the next 6-8 months.” (Evid. Hrg. Exhibit
3, at 00006 (emphasis added).)

Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule

and should not be considered by the court.

54

On January 31, 2013, Defendants stated:
“Please find attached the updated budget
with a projected monthly breakdown of the
cost expenditures; this breakdown assumes
that USCIS moves expeditiously, which
means that the full $75m would be raised
by Day 361; thus, the costs are incurred in
the first 10 months. If USCIS is slower,
than|sic] this burn rate would slow down
a bit.” (See Exhibit 3 (emphasis added).)

Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB51A

-20 -

DEFENDANTS’” OBJECTIONS TO PLAINTIFF’S UNDISPUTED STATEMENT OF FACTS

3186



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule

and should not be considered by the court.

55

The Timeline that is part of the February Objection. Misstates and mischaracterizes
14, 2013 Engagement Letter represented the evidence. Best Evidence Rule.

that the USCIS application would be Objection. The parol evidence rule
submitted on Day 90. (Evid. Hrg. Exhibit forbids the reception of evidence which
6, at 00027 (emphasis added).) would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule

and should not be considered by the court.

56

The Timeline also provides that USCIS Objection. Misstates and mischaracterizes
approval will occur between the “Earliest” | the evidence. Best Evidence Rule.

Day 240 and “Latest” Day 330 after Objection. The parol evidence rule
signing of the Engagement Letter. (Evid. forbids the reception of evidence which
Hrg. Exhibit 6, at 00027 (emphasis added).) | would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
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any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule

and should not be considered by the court.

57

The Timeline also represents that Road
Shows in China will occur between Days
241 and 361. (Evid. Hrg. Exhibit 6, at
00027 (emphasis added).)

Objection. Misstates and mischaracterizes
the evidence. Best Evidence Rule.
Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule

and should not be considered by the court.

58

The Timeline represents that at the
“Earliest” Day 361 and “Latest” Day 510,
“Entire $75m raised from EB-5 investors,
deposit into escrow, and disbursement to
Front Sight for the project.” (Evid. Hrg.
Exhibit 6, at 00027 (emphasis added).)

Objection. Misstates and mischaracterizes
the evidence. Best Evidence Rule.
Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
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is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule

and should not be considered by the court.

59

The Timeline also represents that Day 510
is “6 months from latest expected RC
[regional center] approval date.” (Evid.
Hrg. Exhibit 6, at 00027.)

Objection. Misstates and mischaracterizes
the evidence. Best Evidence Rule.
Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule

and should not be considered by the court.

60

Defendant Fleming had no experience with
EB-5 lending prior to joining EBSIA. (June
3, 2019 Evid. Hrg. Tr., p. 26; November
20, 2019 Evid. Hrg. Tr., p. 9, Is. 3-21.)

Duplicate, See #4

61

Defendant Dziubla testified that “This was
our first direct project [in EB-5 lending].”

Duplicate, See #5
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(June 3, 2019 Evid. Hrg. Tr., p. 38.)
Dziubla confirmed a second time that it
was his and Fleming’s first project.

62

Defendant Dziubla clarified his testimony a
little, stating that besides the Front Sight
Project and the single project at Baker &
McKenzie in 1990, Dziubla had no
experience in EB-5 lending. (June 3, 2019
Evid. Hrg. Tr., p. 39.)

Duplicate, See #6

63

Defendant Fleming has never brought an
EB-5 project to successful completion.
(November 20, 2019 Evid. Hrg. Tr., p. 83,
Is. 14-17.)

Duplicate, See #7

64

Despite the claims of handling $10 billion
worth of transactions and 8 transactions in
the year before the April 7, 2012 e-mail,
Dziubla and Fleming failed to inform Front
Sight that NONE of those transactions
involved EB-5 financing. Defendant
Dziubla testified that “This was our first
direct project [in EB-5 lending].” (June 3,
2019 Evid. Hrg. Tr., p. 38.)

Duplicate, See #12

65

Defendants did not even submit the
application to the USCIS until at least April
16, 2014 — well beyond the 90 days
represented by Defendants. (Evid. Hrg.
Exhibit 7.)

Objection: Irrelevant.

66

Front Sight’s expert witness, Catherine
Holmes, Esq., opined, “The Engagement
Agreement (Exhibit 5 of the Declaration)
contains an estimated timeline showing that
$75 million in EB-5 financing would be
raised between 4 months from the earliest
expected approval of the regional center
and 6 months from the latest expected
approval of the regional center. Those
estimates wildly misrepresented the
normal time necessary to raise $75
million in EB-5 financing. In 2013, only
the very largest and most experienced
regional centers could raise that much in
EB-5 financing, based upon their track
record of prior successful EB-5 financings.

Duplicate, See #37
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Most new regional centers either failed to
raise any financing at all or would start

with very small offerings ($5 million to $10
million) and gradually raise larger EB-5
financings as they become known in the
EB-5 financing market. Even for well-
known regional center operators, it is not
unusual for an EB-5 financing, even one
sponsored by an experienced EB-5 sponsor,
to take a year or more before it gains
acceptance in the EB-5 financing market.”
(See February 21, 2019 Expert Witness
Report of Catherine Holmes, Esq., attached
hereto as Exhibit 4, at p. 2, 9§ 5 (emphasis
added).)
Ms. Holmes’ expert report also noted, NRCP Rule 43(c) permits evidence on
67 “EBS5IA could have entered into an motions to be presented by affidavit.
agreement with one of several regional Local Rule 2.21(a) provides “[f]actual
centers that were already approved to be contentions involved in any pretrial or
sponsor projects..., but for unexplained post-trial motion must be initially
reasons, EBSIA chose not to enter into an | presented and heard upon affidavits [or]
agreement with an existing regional unsworn declarations under penalty of
center, and instead to file a regional perjury ...” NV ST 8 DIST CT Rule
center application that would require it | 2.21(emphasis added). The “expert
to delay marketing for over a year.” (See | report” of Catherine DeBono Holmes,
Exhibit 4, at p. 2, 4 (emphasis added).) which Plaintiff relies heavily upon
throughout its Motion, does not have an
authenticating affidavit or declaration and
the expert report itself is NOT sworn to
under penalty of perjury. Such an
unsworn document is incompetent
evidence and should not be relied upon.
Defendants represented that they were Objection: Best Evidence
68 partners with Empyrean West (Dave
Keller and Jay Carter). (Evid. Hrg. Exhibit
3, at 00006 (emphasis added).)
Defendants represented that Empyrean Objection: Best evidence.
69 West was “authorized by the Vietnamese
government to act as the exclusive EB-5
firm in Vietnam and has been exempted
from the $5,000 limit on international
money transfers.” (Evid. Hrg. Exhibit 3, at
00006 (emphasis added).)
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Defendant Dziubla admitted Defendants

Objection: Assumes facts not in evidence,

70 and Empyrean West were actually not and mischaracterizes evidence.
partners, but rather, “[i]t was a two-person
operation.” (June 3, 2019 Evid. Hrg. Tr., p.
30, Is. 8- 13.)
Front Sight’s expert, Catherine Holmes, NRCP Rule 43(c) permits evidence on
11 Esq., proves the falsity of Defendants’ motions to be presented by affidavit.
statements, stating, in part, “Empyrean Local Rule 2.21(a) provides “[f]actual
West was not and is not the exclusive EB-5 | contentions involved in any pretrial or
firm in Vietnam.” (See Exhibit 4, atp. 1,9 | post-trial motion must be initially
1; see also September 19, 2019 presented and heard upon affidavits [or]
Supplemental Expert Witness Report of unsworn declarations under penalty of
Catherine Holmes, Esq. (authenticating the | perjury...” NV ST 8 DIST CT Rule
February 21, 2019 expert witness report), 2.21(emphasis added). The “expert
attached hereto as Exhibit 8, at p. 1, §4.) report” of Catherine DeBono Holmes,
which Plaintiff relies heavily upon
throughout its Motion, does not have an
authenticating affidavit or declaration and
the expert report itself is NOT sworn to
under penalty of perjury. Such an
unsworn document is incompetent
evidence and should not be relied upon.
Front Sight has asked repeatedly for Objection: Irrelevant, lacks foundation,
72 documents to support this assertion but and assumes facts not in evidence.
Defendants have provided none. (See
Plaintiff’s Third Set of Requests for
Production of Documents to Defendant
LVDF, Request Nos. 117, 119, 185.)2 The
only response from Defendants has been a
series of boilerplate objections.
Accordingly, the Court can conclude that
no documents exist.
7 Schedule B to the Engagement Letter Objection. Misstates and mischaracterizes

(Budget and Timeline) specifically
identified a $20,000 budget item for
Professor Flynn. (Evid. Hrg. Exhibit 6, at
00026.)

the evidence. Best Evidence Rule.
Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
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to or invest in the contemplated
Financing. This is not a guarantee that

any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule
and should not be considered by the court.
Defendants represented to Front Sight that | Objection: Misstates Testimony
74 Front Sight could not be an owner of the
regional center because it would be a
“conflict.” (September 20, 2019 Evid. Hrg.
Tr.,p. 101,1. 12 —p. 102, 1. 3.)
Defendant Dziubla admitted that Front Duplicate, See #47
75 Sight paid $20,000 specifically for an
economic study, that a professor named
Sean Flynn received a 20% interest in the
regional center for producing the report,
and that Dziubla spent the $20,000 on
“operating expenses” instead of paying it to
Sean Flynn. Defendant Dziubla did not
disclose to Front Sight that he kept the
money for “operating expenses,” — the
documentation for which Dziubla “tossed.”
(June 3, 2019 Evid. Hrg. Tr., p. 35, 1. 11 —
p-38,1.17;p.48,1. 12 —p. 49, 1. 20.)
g. Defendants’ lied about the expenses DISPUTED
76 being minimal and “reimbursable” such
that they would keep accurate records to
justify the expenses:
Defendant Dziubla destroyed the financial Duplicate, See #44
7 documents of Defendant EB5IA; according
to him that was pursuant to a “document
retention policy” that he claims allowed
him to destroy the records. (June 3, 2019
Evid. Hrg. Tr., p. 48, 1. 12 —p. 49, 1. 20.)
Defendant Fleming testified that no such Duplicate, See #45
78 policy existed to destroy Defendant
EBS5IA’s documents, and rather, testified

_27-

DEFENDANTS’” OBJECTIONS TO PLAINTIFF’S UNDISPUTED STATEMENT OF FACTS

3193



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

that they kept excellent records. (November
20,2019 Evid. Hrg. Tr., p. 36, 1. 4 —p. 37,
1.23))

79

After the Court ordered an accounting of
EBS5IA’s use of Front Sight’s funds,
Defendants EBSIA and Dziubla provided
some documents. The deficient records
Defendants Dziubla and EB5IA provided
showed Dziubla and Fleming paid
themselves out of Front Sight’s funds,
contrary to their representations. (See
Exhibit 6, at p. 6, § 8.)

Duplicate, See #46

80

Defendant Dziubla admitted that Front
Sight paid $20,000 specifically for an
economic study, that a professor named
Sean Flynn received a 20% interest in the
regional center for producing the report,
and that Dziubla spent the $20,000 on
“operating expenses” instead of paying it to
Sean Flynn. Defendant Dziubla did not
disclose to Front Sight that he kept the
money for “operating expenses.” (June 3,
2019 Evid. Hrg. Tr., p. 35,1. 11 —p. 38, 1.
17.)

Duplicate, See #47

81

Front Sight’s expert witness, Catherine
Holmes, Esq., contradicts this by stating
that the $300,000 Defendants represented
to Front Sight is “a substantially inflated
estimate of direct-out-of-pocket costs, and
that it is not customary for an amount this
large to be paid up front. I believe that this
estimate was a misrepresentation of the
true costs of an EB-5 offering intended to
mislead the Plaintiff into paying
substantially more upfront than it would
pay to a legitimate EB-5 funding
provider.” (See Exhibit 4, at p. 1,9 2
(emphasis added).)

Duplicate, See #50

82

Defendant Fleming had no experience with
EB-5 lending prior to joining EBSIA. (June
3, 2019 Evid. Hrg. Tr., p. 26; November
20,2019 Evid. Hrg. Tr., p. 9, Is. 3-21.)

Duplicate, See #4

83

Defendant Dziubla testified that “This was

Duplicate, See #5
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our first direct project [in EB-5 lending].”
(June 3, 2019 Evid. Hrg. Tr., p. 38.)
Dziubla confirmed a second time that it
was his and Fleming’s first project.

84

Defendant Dziubla clarified his testimony a
little, stating that besides the Front Sight
Project and the single project at Baker &
McKenzie in 1990, Dziubla had no
experience in EB-5 lending. (June 3, 2019
Evid. Hrg. Tr., p. 39.)

Duplicate, See #6

85

Defendant Fleming has never brought an
EB-5 project to successful completion.
(November 20, 2019 Evid. Hrg. Tr., p. 83,
Is. 14-17.)

Duplicate, See #7

86

Defendants have never sourced an investor
from Asia. (November 20, 2019 Evid. Hrg.
Tr., p. 95,1. 15.)

Duplicate, See #10

87

Despite the claims of handling $10 billion
worth of transactions and 8 transactions in
the year before the April 7, 2012 e-mail,
Dziubla and Fleming failed to inform Front
Sight that NONE of those transactions
involved EB-5 financing. Defendant
Dziubla testified that “This was our first
direct project [in EB-5 lending].” (June 3,
2019 Evid. Hrg. Tr., p. 38.)

Duplicate, See #12

88

Defendants do NOT have an expansive
network of relationships. To the contrary,
Defendants were working to retain an agent
for Ukraine and Russia in September 2015.
(Evid. Hrg. Exhibit 44, at Contracts
(2)00062-63.) Defendants did not retain
Mayflower Business Consulting, Co. Ltd.
until October 2015. (Evid. Hrg. Exhibit 44,
at Contracts (2)00052.) Around that same
time, Defendants retained Williams Global
Law, PLLC to assist with creating a
network in China and Brazil. (June 3, 2019
Evid. Hrg. Tr.,p. 112, 1. 21 —p. 113, 1. 15;
p. 118, 1. 16 —p. 120, L. 5; Evid. Hrg.
Exhibit 46, at (EBSICA)00169- 00177.) All
of that occurred after USCIS approval in
June 2015. Likewise, in January 2016,

Duplicate, See #13
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Defendants retained Ethan Devine as an
independent contractor to conduct business

development for Defendants’ projects,
attempt to cultivate a network of agents to
obtain investors for Plaintiff’s project, and
assist in various aspects of Defendants’
other projects. (Evid. Hrg. Exhibit 44, at
Contracts (2)00046.)
The-partiesagree Defendants-only-loancd Objection: Assumes facts not in evidence,
89 $6-3-millien — Dziubla and Fleming’s “old | lacks foundation, and Mr. Alrdrich’s
Chinese friend” failed to provide the personal opinion with no citation to the
promised “200-500 investors very quickly.” | record is not evidence.
On November 18, 2013, Dziubla senta an | Objection. The parol evidence rule
2 email, and copied Fleming, saying, “we forbids the reception of evidence which
understand that Front Sight wants the would vary or contradict the contract,
$75m EBS raise done on an ‘all or none’ | since all prior negotiations and
basis, i.e. all $75m gets raised . . . before | agreements are deemed to have been
any disbursement to the Developer merged therein.” Daly v. Del E. Webb
[Front Sight].” (See e-mail Corp., 96 Nev. 359, 361 (1980). Here the
correspondence dated November 18, 2013, | contract specifically provides that
attached hereto as Exhibit 10 (emphasis ““Nothing contained in this Agreement
added).) is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule
and should not be considered by the court.
On May 13, 2014, EBSIA sent a letter to Objection. The parol evidence rule
o then-Senator Dean Heller’s office, thanking | forbids the reception of evidence which
his Legislative Director “for making time to | would vary or contradict the contract,
discuss the $75,000,000 expansion project | since all prior negotiations and
for the Front Sight Firearms Training agreements are deemed to have been
Institute in Pahrump, NV.” (See e-mail merged therein.” Daly v. Del E. Webb
correspondence dated May 13, 2014, Corp., 96 Nev. 359, 361 (1980). Here the
attached hereto as Exhibit 11, at FS 02658 | contract specifically provides that
(emphasis added).) ““Nothing contained in this Agreement
is to be construed as a commitment by
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EBSIA, its affiliates or its agents to lend
to or invest in the contemplated

Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule
and should not be considered by the court.

On June 26, 2014, Front Sight’s Chief Objection. The parol evidence rule

92 Operating Officer, Mike Meacher, e-mailed | forbids the reception of evidence which

Defendant Dziubla and asked: “Can you would vary or contradict the contract,

give me a summary of your selling success | since all prior negotiations and

on the San Diego EB-5 fundraising? How agreements are deemed to have been

many investors have put up their $500,000 | merged therein.” Daly v. Del E. Webb

and how many have been accepted by Corp., 96 Nev. 359, 361 (1980). Here the

USCIS? I am trying to get an idea of how | contract specifically provides that

long it is taking for you to raise the ““Nothing contained in this Agreement

capital for this project....” (Evid. Hrg. is to be construed as a commitment by

Exhibit 9, at 0036- 37 (emphasis added).) EBSIA, its affiliates or its agents to lend

In response, Dziubla (copying Fleming) to or invest in the contemplated

responded that they had a very big Financing. This is not a guarantee that

advantage of pre-approval by USCIS, any such Financing can be procured by

representing that: “We anticipate that once | EBSIA for the Company on terms

we start the roadshows...we should have the | acceptable to the Company, or a

first tranche of $25m into escrow and representation or guarantee that EB5IA

ready for disbursement to the will be able to perform successfully the

project...within 4-5 months.” (Evid. Hrg. Services detailed in this Agreement.”

Exhibit 9, at 0037 (emphasis added).) (Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule
and should not be considered by the court.

Defendants’ response letter to USCIS, Objection. The parol evidence rule

23 | dated May 18, 2015, explained that “$75 forbids the reception of evidence which

million will be funded with EBS investor | would vary or contradict the contract,

funds....” (See e-mail correspondence dated | since all prior negotiations and

May 19, 2015, attached hereto as Exhibit agreements are deemed to have been

12, at FS 03616 (emphasis added).) merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
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EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule

and should not be considered by the court.

94

On August 22, 2014, Dziubla sent an
EBSIC email describing the loan as “the
$75 million they [Sinowel] will be raising
from their clients.” (See e-mail
correspondence dated August 28, 2014,
attached hereto as Exhibit 13, at FS 02811-
02813 (emphasis added).)

Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule

and should not be considered by the court.

95

Defendants’ letter dated January 23, 2015
to USCIS described the loan as being for
$75 million. (See correspondence dated
January 23, 2015, attached hereto as
Exhibit 14, at FS 03006-03007 (emphasis
added).)

Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
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EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule

and should not be considered by the court.

96

On July 29, 2015, Dziubla sent an email
delivering a memo dated July 29, 2015, to
Front Sight describing the loan as being
“the $75m.” (See e-mail correspondence
dated July 29, 2015, attached hereto as
Exhibit 15, at FS 03702 (emphasis added).)

Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule

and should not be considered by the court.

97

On June 30, 2015, Fleming, on behalf of
Defendants, described the loan to Front
Sight, stating in a letter to then-Senator
Dean Heller that “we will be raising
$75,000,000 in foreign investor funds.”
(See correspondence dated June 30, 2015,
attached hereto as Exhibit 16 (emphasis
added).)

Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
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EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule

and should not be considered by the court.

98

On August 4, 2015, Dziubla sent an EBSIC
email referring to “the $75m that we are
going to raise for Front Sight....” (Evid.
Hrg. Exhibit 11, at 0047; Exhibit 18, at
0072 (emphasis added).)

Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule

and should not be considered by the court.

929

On December 16, 2015, Defendants
represented that they “may still be able to
achieve the minimum raise of $25m by
January 31....” (Evid. Hrg. Exhibit 13, at
0052.)

Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by

-34 -

DEFENDANTS’” OBJECTIONS TO PLAINTIFF’S UNDISPUTED STATEMENT OF FACTS

3200



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

EBSIA, its affiliates or its agents to lend
to or invest in the contemplated

Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule
and should not be considered by the court.
On January 4, 2016, Mike Meacher had Objection. The parol evidence rule
100 clearly been led to believe a first forbids the reception of evidence which
disbursement was imminent. He asked would vary or contradict the contract,
Dziubla: Please give me an update on the since all prior negotiations and
status of investors so we can plan on a agreements are deemed to have been
timeline for the initial distribution.” (Evid. | merged therein.” Daly v. Del E. Webb
Hrg. Exhibit 14, at 0056.) Dzubla stated: Corp., 96 Nev. 359, 361 (1980). Here the
“The minimum raise for the Front Sight | contract specifically provides that
project is $25m. At $500k per investor, ““Nothing contained in this Agreement
that requires 50 investors only. Once we is to be construed as a commitment by
have the $25m in escrow and the loan EBSIA, its affiliates or its agents to lend
documents have been signed (presumably | to or invest in the contemplated
within the next few days), we will Financing. This is not a guarantee that
disburse 75% of that to you.” (Evid. Hrg. any such Financing can be procured by
Exhibit 14, at 0056 (emphasis added).) EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule
and should not be considered by the court.
In an e-mail string between January 27 and | Objection: Misstates testimony; Best
101 31, 2016, Dziubla represented that Ethan Evidence
Devine, who was starting with Defendants
on February 1, 2016, had raised $30 million
in EB-5 financing in just four months.
(Evid. Hrg. Exhibit 15, at 0060 (emphasis
added).)
On May 5, 2016, Defendant Fleming also Objection. The parol evidence rule
102 used his EB5SIC email to adopt the notion forbids the reception of evidence which
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that the EB-5 fundraise would be for $75
million by delivering marketing materials

would vary or contradict the contract,
since all prior negotiations and

(as a PDF attachment to the email to Front | agreements are deemed to have been
Sight) stating that “Las Vegas merged therein.” Daly v. Del E. Webb
Development Fund LLC (‘Fund’) will Corp., 96 Nev. 359, 361 (1980). Here the
raise $75 million USD in EB-5 Funding” contract specifically provides that
and “Fund will lend the $75 million ““Nothing contained in this Agreement
(‘Loan’) to the Developer for a 5-year term | is to be construed as a commitment by
(subject to a two year extension).” (See e- EBSIA, its affiliates or its agents to lend
mail correspondence dated May 5, 2016, to or invest in the contemplated
attached hereto as Exhibit 17, at FS 04587, | Financing. This is not a guarantee that
04589, 04611 (emphasis added).) any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule
and should not be considered by the court.
On-May 12,2016, Defendants Dziubla-and | Objection. Privileged Settlement
103 Fleming sent an c-mail to Front Sight Communications, assumes facts not in
i “chotees™ ! evidence, and lacks foundation.
FErontSightmustchoosefrom—(H~fefallit | Moreover, Mr. Alrdrich’s personal
a-day—shake hands—and-partwaysas opinion with no citation to the record is
i = meaning that Defendants would not evidence.
keep the hundreds of thousands of dollars
Front Sight had already paid Defendants
with nothing of substance in return, )
. r :
gl pra | k_and gg
i i — which Front
Sight had already paid $277,000 for — to
Front Sight. (Evid. Hrg. Exhibit 53.)
Defendant Fleming had no experience with | Duplicate, See #4
104 EB-5 lending prior to joining EBSIA. (June
3,2019 Evid. Hrg. Tr., p. 26; November
20,2019 Evid. Hrg. Tr., p. 9, Is. 3-21.)
Defendant Dziubla testified that “This was | Duplicate, See #5
105 our first direct project [in EB-5 lending].”
(June 3, 2019 Evid. Hrg. Tr., p. 38.)
Dziubla confirmed a second time that it
was his and Fleming’s first project.
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106

Defendant Dziubla clarified his testimony a
little, stating that besides the Front Sight
Project and the single project at Baker &
McKenzie in 1990, Dziubla had no
experience in EB-5 lending. (June 3, 2019
Evid. Hrg. Tr., p. 39.)

Duplicate, See #6

107

It is undisputed that Defendants only
provided Front Sight $6.3 million.

Duplicate, See #40

108

Defendants claim to have raised an
additional $1.5 million to $2 million but
concealed from Front Sight that they had
received the funds. Then, when Front Sight
learned of the funds, Defendants refused to
provide those funds to Front Sight despite
the absence of any breaches at the time the
money came in. (June 3, 2019 Evid. Hrg.
Tr.,p. 156,1. 2 —p. 158, 1. 13.)

Duplicate, See #29

109

Despite the claims of handling $10 billion
worth of transactions and 8 transactions in
the year before the April 7, 2012 e-mail,
Dziubla and Fleming failed to inform Front
Sight that NONE of those transactions
involved EB-5 financing. Defendant
Dziubla testified that “This was our first
direct project [in EB-5 lending].” (June 3,
2019 Evid. Hrg. Tr., p. 38.)

Duplicate, See #12

110

Despite their repeated representations of
how much they would raise, Dziubla and
Fleming had “no idea” how much money
they would really be able to raise. (June 3,
2019 Evid. Hrg. Tr., p. 169.)

Duplicate, See #50

111

Defendants still did NOT disclose that they
accounted for exactly $0 of the $1.2 billion
raised through EB-5 in Q1 in 2012 was
raised by Defendants. (June 3, 2019 Evid.
Hrg. Tr.,p. 63,1. 15—p. 64,1.9.)

Duplicate, See #47

112

In setting forth these “options” in the May
12,2016 e-mail and later during a meeting
in Oakland, California on May 18, 2016,
Defendants did nothing to correct all of the
prior misrepresentations about Defendants’
experience and/or abilities. And then

Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
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Defendants promised that if Front Sight
agreed to change the capital stack and

Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that

remove the minimum raise, Defendants ““Nothing contained in this Agreement

would be able to fund the project. is to be construed as a commitment by

(September 20, 2019 Evid. Hrg. Tr., p. EBSIA, its affiliates or its agents to lend

124.) to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule
and should not be considered by the court.

Dr. Piazza told Dziubla before Dziubla’s Objection. The parol evidence rule

113 assurances that he could raise the full $75 forbids the reception of evidence which

million: “’Look, I don’t want to get half would vary or contradict the contract,

pregnant here. . . .I don’t want to do this since all prior negotiations and

until you have $25 million to drop into our | agreements are deemed to have been

account so we can move this project merged therein.” Daly v. Del E. Webb

forward and that you’re confident that you | Corp., 96 Nev. 359, 361 (1980). Here the

can do the other 25 [million dollars] and the | contract specifically provides that

other 25 [million dollars].” Because it was a | ““Nothing contained in this Agreement

$75 million deal.” is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule
and should not be considered by the court.

Front Sight’s expert witness, Catherine Duplicate, See #37

114 Holmes, Esq., opined, “The Engagement

Agreement (Exhibit 5 of the Declaration)

contains an estimated timeline showing that

$75 million in EB-5 financing would be

raised between 4 months from the earliest
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expected approval of the regional center
and 6 months from the latest expected
approval of the regional center. Those
estimates wildly misrepresented the
normal time necessary to raise $75
million in EB-5 financing. In 2013, only
the very largest and most experienced
regional centers could raise that much in
EB-S5 financing, based upon their track
record of prior successful EB-5
financings. Most new regional centers
either failed to raise any financing at all or
would start with very small offerings ($5
million to $10 million) and gradually raise
larger EB-5 financings as they become
known in the EB-5 financing market. Even
for well-known regional center operators, it
is not unusual for an EB-5 financing, even
one sponsored by an experienced EB-5
sponsor, to take a year or more before it
gains acceptance in the EB-5 financing
market.” (See Exhibit 4, atp. 2,9 5.)

115

Ms. Holmes’ expert report directly
addressed the representations that
Defendants could raise $25 million in a few
months, stating, “This assurance that it
would take only 4 to 5 months to raise
$25,000,000 in EB-5 financing again
substantially overstates the ability of a new
regional center to raise EB-5 financing.”
(See Exhibit 4, at p. 2,9 6.)

Objection. Misstates and mischaracterizes
the document. Best Evidence Rule.
Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule
and should not be considered by the court.
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116

Regarding the August 11, 2015 promise to
raise $25 million “by Thanksgiving” of
2015, Ms. Holmes stated: “This is yet
another indication that Dziubla mislead
Plaintiff into believing that it was
possible to raise that amount of EB-5
financing within 4 months.” (See Exhibit
4, atp. 3,9 7 (emphasis added).)

Objection. Misstates and mischaracterizes
the document. Best Evidence Rule.
Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule

and should not be considered by the court.

117

Addressing Dziubla’s fabricated excuse for
the slow sales, Ms. Holmes explained by
the excuse was false: “If Dziubla had any
knowledge of the EB-5 markets, he
would have known that 2015 was a year
of very high market demand, and his
statements that the market had slowed in
2015 were deliberately misleading.” (See
Exhibit 4, at p. 3, 9§ 8 (emphasis added).)

NRCP Rule 43(c) permits evidence on
motions to be presented by affidavit.
Local Rule 2.21(a) provides “[f]actual
contentions involved in any pretrial or
post-trial motion must be initially
presented and heard upon affidavits [or]
unsworn declarations under penalty of
perjury ...” NV ST 8 DIST CT Rule
2.21(emphasis added). The “expert
report” of Catherine DeBono Holmes,
which Plaintiff relies heavily upon
throughout its Motion, does not have an
authenticating affidavit or declaration and
the expert report itself is NOT sworn to
under penalty of perjury. Such an
unsworn document is incompetent
evidence and should not be relied upon.

118

Defendant Dziubla destroyed the financial
documents of Defendant EB5SIA; according
to him that was pursuant to a “document
retention policy” that he claims allowed

Duplicate, See #44
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him to destroy the records. (June 3, 2019
Evid. Hrg. Tr., p. 48, 1. 12 —p. 49, 1. 20.)

119

Defendant Fleming testified that no such
policy existed to destroy Defendant
EBSIA’s documents, and rather, testified
that they kept excellent records. (November
20,2019 Evid. Hrg. Tr., p. 36, 1. 4 —p. 37,
1. 23))

Duplicate, See #45

120

After the Court ordered an accounting of
EBSIA’s use of Front Sight’s funds,
Defendants EBSIA and Dziubla provided
some documents. The deficient records
Defendants Dziubla and EBSIA provided
showed Dziubla and Fleming paid
themselves out of Front Sight’s funds,
contrary to their representations. (See
Exhibit 6, at p. 6,9 8.)

Duplicate, See #46

121

Defendant Dziubla admitted that Front
Sight paid $20,000 specifically for an
economic study, that a professor named
Sean Flynn received a 20% interest in the
regional center for producing the report,
and that Dziubla spent the $20,000 on
“operating expenses” instead of paying it to
Sean Flynn. Defendant Dziubla did not
disclose to Front Sight that he kept the
money for “operating expenses.” (June 3,
2019 Evid. Hrg. Tr., p. 35, 1. 11 —p. 38, L.
17.)

Duplicate, See #47

123

Defendants’ representation that “our direct
out-of-pocket cost to do an EB-5 raise is
typically $300k (paid upfront), as we need
to engage a number of providers
immediately as well as conduct an
international roadshow,” had no basis, as
Defendants Dziubla and Fleming had no
experience with EB-5 lending. (See Evid.
Hrg. Exhibit 3, at 0007; June 3, 2019 Evid.
Hrg. Tr., pp. 26, 38-39; November 20, 2019
Evid. Hrg. Tr., p. 9, 1s. 3-21.)

Duplicate, See #49

124

Front Sight’s expert witness, Catherine
Holmes, Esq., contradicts this by stating
that the $300,000 Defendants represented

Duplicate, See #50
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to Front Sight is “a substantially inflated
estimate of direct-out-of-pocket costs, and
that it is not customary for an amount this
large to be paid up front. I believe that this
estimate was a misrepresentation of the true
costs of an EB-5 offering intended to
mislead the Plaintiff into paying
substantially more upfront than it would
pay to a legitimate EB-5 funding provider.”
(See Exhibit 4, at p. 1, § 2 (emphasis
added).)

125

The February 14, 2013 Engagement Letter
contained language regarding the
establishment of a Regional Center. Ms.
Holmes’ expert report states, in part, “The
establishment of a regional center is a
highly unusual provision in an engagement
letter to provide EB-5 financing to a third
party, and the cost of establishment of the
regional center is, in my experience,
always paid for by the owner of the
regional center, not the party seeking
financing. These provisions indicate that
EBSIA mislead the Plaintiff into
believing that this was a normal part of
an EB-5 financing, which it was not.”
(See Exhibit 4, at pp. 1-2, 9 3 (emphasis
added).)

Duplicate, See #51

126

On Wednesday, May 18, 2016, Defendants
Dziubla and Fleming met with Dr. Piazza
and Mike Meacher in Oakland. (Evid. Hrg.
Exhibit 53; September 20, 2019 Evid. Hrg.
Tr., p. 120.) Defendants claimed they were
“broke” and demanded Front Sight pay
$8,000 per month or they were done.
(September 20, 2019 Evid. Hrg. Tr., p. 110,
120.)

Objection: Irrelevant.

127

June 29, 2014: “once we start the
roadshows for the Front Sight project, ...we
should have the first tranche of $25m into
escrow and ready for disbursement to the
project (at the 75% level, i.e. $18.75m, as
discussed) within 4 — 5 months.” (Evid.
Hrg. Exhibit 9, at FS 0036 (emphasis
added).)

Objection. Misstates and mischaracterizes
the document. Best Evidence Rule.
Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
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Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule
and should not be considered by the court.

128

August 11, 2015: “Front Sight is the
ONLY EBS project we are handling and
of course receives our full and diligent
attention. Our goal is most assuredly to
have the minimum raise of $25m (50
investors) subscribed by Thanksgiving.”
(Evid. Hrg. Exhibit 11, at 0044 (emphasis
added).)

Objection. Misstates and mischaracterizes
the document. Best Evidence Rule.
Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBS5IA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule
and should not be considered by the court.

129

October 16, 2015: “We certainly are aiming
to achieve the $25 [million] minimum
raise by 12/31, but it may go to Jan. 15.”
(See e-mail correspondence dated October

Objection. Misstates and mischaracterizes
the document. Best Evidence Rule.
Objection. The parol evidence rule
forbids the reception of evidence which
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16, 2015, attached hereto as Exhibit 18, at
FS 08064 (emphasis added).)

would vary or contradict the contract,
since all prior negotiations and

agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule
and should not be considered by the court.
December 16, 2015: Mr. Meacher inquired: | Objection. Misstates and mischaracterizes
130 1 Should we be concerned about the slow the document. Best Evidence Rule.
sales? In prior communications you Objection. The parol evidence rule
indicated your belief that we could generate | forbids the reception of evidence which
sufficient investors for the first distribution | would vary or contradict the contract,
by end of the year or January.” Dziubla since all prior negotiations and
responded: “With regard to the timeline, we | agreements are deemed to have been
may still be able to achieve the minimum merged therein.” Daly v. Del E. Webb
raise of $25m by January 31 and Corp., 96 Nev. 359, 361 (1980). Here the
thereupon begin disbursing the construction | contract specifically provides that
loan proceeds to you, but a more realistic | ““Nothing contained in this Agreement
date might be February 8. Why that date | is to be construed as a commitment by
you ask? Because the Christmas holidays EBSIA, its affiliates or its agents to lend
and January 1st new year holiday are rather | to or invest in the contemplated
insignificant in China and, importantly, Financing. This is not a guarantee that
February 8 is the start of the Chinese New | any such Financing can be procured by
Year. Chinese people like to conclude their | EBSIA for the Company on terms
major business decisions before the start of | acceptable to the Company, or a
that 2 — 3 week holiday period, so we representation or guarantee that EB51A
expect to see interest in the FS project will be able to perform successfully the
growing rapidly over the next couple of Services detailed in this Agreement.”
weeks with interested investors getting (Engagement Letter at 2 (emphasis
their source and path of funds verification added)). Accordingly, this proposed
completed in January so that they can make | evidence violates the parol evidence rule
the investment by February 8.” (Evid. Hrg. | and should not be considered by the court.
Exhibit 13, at 0052 (emphasis added).)
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On January 4, 2016, Dziubla stated: “We

Objection. Misstates and mischaracterizes

1311 e pushing our agents hard to have 50 the document. Best Evidence Rule.
investors into escrow by February 29. Objection. The parol evidence rule
Once we have the 50 investors into escrow | forbids the reception of evidence which
with the Minimum Raise achieved, we will | would vary or contradict the contract,
disburse the initial $18.75m to you and since all prior negotiations and
then continue with the fundraising, which is | agreements are deemed to have been
likely to accelerate since it has a snowball | merged therein.” Daly v. Del E. Webb
type of effect. As the funds continue to Corp., 96 Nev. 359, 361 (1980). Here the
come into escrow, we will continually contract specifically provides that
disburse them to you.” (Evid. Hrg. Exhibit | ““Nothing contained in this Agreement
14, at 0056 (emphasis added).) is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule
and should not be considered by the court.
132 Still in the January 4, 2016 e-mail, Dziubla | Objection. Misstates and mischaracterizes

represented: “Given that the current EB-5
legislation expires on September 30, 2016,
at which time the minimum investment
amount will most likely increase to $800k,
we highly anticipate that we will have
raised the full $75m by then.” (Evid. Hrg.
Exhibit 14, at 0056 (emphasis added).)

the document. Best Evidence Rule.
Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
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added)). Accordingly, this proposed
evidence violates the parol evidence rule

and should not be considered by the court.
On January 26, 2016, Mr. Meacher e- Objection. Misstates and mischaracterizes
133 mailed Dziubla requesting an update and the document. Best Evidence Rule.
stating: “Sales seem very slow for being Objection. The parol evidence rule
into the selling effort seriously for 4-5 forbids the reception of evidence which
months.” In an email string between would vary or contradict the contract,
January 27 and 31, 2016, Dziubla since all prior negotiations and
represented that Ethan Devine, who was agreements are deemed to have been
starting with Defendants on February 1, merged therein.” Daly v. Del E. Webb
2016, had raised $30 million in EB-5 Corp., 96 Nev. 359, 361 (1980). Here the
financing in just four months. (Evid. Hrg. | contract specifically provides that
Exhibit 15, at 0060-61 (emphasis added).) ““Nothing contained in this Agreement
This left Front Sight believing Defendants | is to be construed as a commitment by
might be able to raise the $25 million EBSIA, its affiliates or its agents to lend
minimum raise quickly. to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule
and should not be considered by the court.
In setting forth the “options” in the May 12, | Duplicate, See #137
134 2016 e-mail and later during a meeting in Objection. Privileged Settlement
Oakland, California on May 18, 2016, Communications.
Defendants did nothing to correct all of the | Objection. Misstates and mischaracterizes
prior misrepresentations about Defendants’ | the document. Best Evidence Rule.
experience and/or abilities. And then Objection. The parol evidence rule
Defendants promised that if Front Sight forbids the reception of evidence which
agreed to change the capital stack and would vary or contradict the contract,
remove the minimum raise, Defendants since all prior negotiations and
would be able to fund the project. agreements are deemed to have been
(September 20, 2019 Evid. Hrg. Tr., p. merged therein.” Daly v. Del E. Webb
124.) Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
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any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule

and should not be considered by the court.

Defendants always had a convenient excuse

Objection. Misstates and mischaracterizes

135 why it was not their fault they could not the document. Best Evidence Rule.
raise the money. (September 20, 2019 Evid. | Assumes facts not in evidence, improper
Hrg. Tr., p. 124-126.) legal conclusion, and Mr. Alrdrich’s
personal opinion with no citation to the
record is not evidence..
136 Front Sight’s expert witness, Catherine Duplicate, See #37

Holmes, Esq., opined, “The Engagement
Agreement (Exhibit 5 of the Declaration)
contains an estimated timeline showing that
$75 million in EB-5 financing would be
raised between 4 months from the earliest
expected approval of the regional center
and 6 months from the latest expected
approval of the regional center. Those
estimates wildly misrepresented the
normal time necessary to raise $75
million in EB-5 financing. In 2013, only
the very largest and most experienced
regional centers could raise that much in
EB-5 financing, based upon their track
record of prior successful EB-5 financings.
Most new regional centers either failed to
raise any financing at all or would start
with very small offerings ($5 million to $10
million) and gradually raise larger EB-5
financings as they become known in the
EB-5 financing market. Even for well-
known regional center operators, it is not
unusual for an EB-5 financing, even one
sponsored by an experienced EB-5 sponsor,
to take a year or more before it gains
acceptance in the EB-5 financing market.”
(See February 21, 2019 Expert Witness
Report of Catherine Holmes, Esq., attached
hereto as Exhibit 4, at p. 2, § 5 (emphasis
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added).)

137

Ms. Holmes’ expert report also noted,
“EBS5IA could have entered into an
agreement with one of several regional
centers that were already approved to be
sponsor projects..., but for unexplained
reasons, EBSIA chose not to enter into an
agreement with an existing regional
center, and instead to file a regional
center application that would require it
to delay marketing for over a year.” (See
Exhibit 4, at p. 2, § 4 (emphasis added).)

Duplicate, See #68

138

Ms. Holmes’ expert report directly
addressed the representations that
Defendants could raise $25 million in a few
months, stating, “This assurance that it
would take only 4 to 5 months to raise
$25,000,000 in EB-5 financing again
substantially overstates the ability of a new
regional center to raise EB-5 financing.”
(See Exhibit 4, at p. 2,9 6.)

Duplicate, See #119

139

Regarding the August 11, 2015 promise to
raise $25 million “by Thanksgiving” of
2015, Ms. Holmes stated: “This is yet
another indication that Dziubla mislead
Plaintiff into believing that it was
possible to raise that amount of EB-5
financing within 4 months.” (See Exhibit
4, atp. 3,9 7 (emphasis added).)

Duplicate, See #120

140

Addressing Dziubla’s fabricated excuse for
the slow sales, Ms. Holmes explained by
the excuse was false: “If Dziubla had any
knowledge of the EB-5 markets, he
would have known that 2015 was a year
of very high market demand, and his
statements that the market had slowed in
2015 were deliberately misleading.” (See
Exhibit 4, at p. 3, 9§ 8 (emphasis added).)

Duplicate, See #121

141

Regarding the December 16, 2015 e-mail,
Ms. Holmes stated: “This shows that
Dziubla was continuing to misrepresent
to Plaintiff that there was a possibility
that at least $25,000,000 would be raised

Objection. Misstates and mischaracterizes
the document. Best Evidence Rule.
Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
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by February 8, 2016.” (See Exhibit 4, at p.
3,99 (emphasis added).)

since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBS5IA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule
and should not be considered by the court.

142

In an e-mail dated March 1, 2016, Mike
Meacher sent an e-mail to Defendants
outlining many misrepresentations
Defendants had made regarding the status
of the fundraising. That list includes 28
different representations about investors
who were in the pipeline or prepare to
imminently invest. On January 27, 2016,
Dziubla stated: “We, like you, are
frustrated and annoyed with the slow sales
pace. Therefore, we are in the process of
signing up four new agents and are
interviewing tomorrow a potential new hire
for our company to act as a dedicated sales
manager.” (Evid. Hrg. Exhibit 16, at 0066-
67.)

Objection. Misstates and mischaracterizes
the document. Best Evidence Rule.
Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule
and should not be considered by the court.
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143

On August 6, 2015, Front Sight requested
“progress emails every couple of weeks as
to brokers signed up in various countries
and investors located and closed.” (Evid.
Hrg. Exhibit 11, at 0046-47.)

Objection: Irrelevant

144

At no time prior to this litigation did
Defendants let Front Sight know the truth
about their lack of experience.

Objection: Lacks foundation and Mr.
Aldrich’s personal opinions with no
citation to the record are not evidence.

145

In an e-mail dated May 12, 2016,
Defendants stated that if Front Sight chose
“option” number 1, the first thing they must
do is “refund the EB5 money that is in
escrow.” (Evid. Hrg. Exhibit 53.)

Objection. Privileged Settlement
Communications.

146

In setting forth the “options” in the May 12,
2016 e-mail and later during a meeting in
Oakland, California on May 18, 2016,
Defendants did nothing to correct all of the
prior misrepresentations about Defendants’
experience and/or abilities. And then
Defendants promised that if Front Sight
agreed to change the capital stack and
remove the minimum raise, Defendants
would be able to fund the project.
(September 20, 2019 Evid. Hrg. Tr., p.
124.)

Duplicate, See #138

147

While Plaintiff and the Court assume there
are indeed immigrant investors, Defendants
have never proven such investors actually
exist, including when any given investor
actually had placed funds in escrow.
Plaintiff has repeatedly requested this
information in discovery.

Objection: Lacks Foundation

148

B. FACTS RELATED TO
CONVERSION

149

Front Sight paid Defendants hundreds of
thousands of dollars (Dr. Piazza testified
Front Sight paid a total of approximately
$522,000) to create the regional center,
market the project, and raise the money.
(September 20, 2019 Evid. Hrg. Tr., pp.
116, 186.)

Objection: Lacks Foundation and assumes
facts not in evidence.
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150

Nevertheless, the documentation provided
by Defendants EBSIA and Dziubla is not a
proper accounting.

Objection: Irrelevant.

151

Nevertheless, it is undisputed that
Defendants Dziubla, Fleming, and EB5IA
have converted Front Sight’s funds.

Objection: Lacks Foundation, the court
held EB5SIA’s accounting was sufficient.

152

Even the printed copies of what Defendants
allege are QuickBooks records are suspect,
and Defendants have refused to provide the
electronic backup for verification.

Objection: Lacks Foundation, the court
held EB5IA’s accounting was sufficient.

153

C. FACTS RELATED TO CIVIL
CONSPIRACY

154

Defendant Stanwood is still listed as Senior
Vice President. (See printout of
Defendant’s webpage, attached hereto as
Exhibit 20.)

Objection: Hearsay

155

D. FACTS RELATED TO BREACH OF
CONTRACT

156

Long before Front Sight’s alleged default
under the Construction Loan Agreement,
Defendants stopped marketing the Front
Sight Project

Objection. Misstates and mischaracterizes
the document. Best Evidence Rule.
Objection. The parol evidence rule
forbids the reception of evidence which
would vary or contradict the contract,
since all prior negotiations and
agreements are deemed to have been
merged therein.” Daly v. Del E. Webb
Corp., 96 Nev. 359, 361 (1980). Here the
contract specifically provides that
““Nothing contained in this Agreement
is to be construed as a commitment by
EBSIA, its affiliates or its agents to lend
to or invest in the contemplated
Financing. This is not a guarantee that
any such Financing can be procured by
EBSIA for the Company on terms
acceptable to the Company, or a
representation or guarantee that EB5IA
will be able to perform successfully the
Services detailed in this Agreement.”
(Engagement Letter at 2 (emphasis
added)). Accordingly, this proposed
evidence violates the parol evidence rule
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and should not be considered by the court.

157

Between the end of 2017 and when Dziubla
dissolved Defendant EBSIA, long before
Defendants made their frivolous claims of
breach, Defendants Dziubla, Fleming,
EBSIA, and LVDF were not marketing the
Front Sight project. (June 3, 2019 Evid.
Hrg. Tr., p. 32, Is. 11-15). Defendants
Dziubla and Stanwood, as representatives
of Defendant LVDF, were supposed to be
marketing the project.

Objection: Lacks foundation and is
Irrelevant.

158

LVDF failed to comply with its contractual
obligation to give 5-days’ notice as to the
$1 million - $2 million it is currently
holding in escrow. The Construction Loan
Agreement requires LVDF to “advise
Borrower [Front Sight] within five (5)
business days every time Lender [LVDF]
has received a new EB-5 Investor’s funds
into the Escrow Account,” clearing the way
for Front Sight to request an Advance from
LVDF. (Evid. Hrg. Exhibit 33, at § 3.1.)

Objection: Improper legal conclusion, and
lacks foundation.

159

Dziubla testified he held back $1 million -
$2.0 million (2-4 investors) a month or
longer before he even alleged Front Sight
was in default. (June 3, 2019 Evid. Hrg.
Tr., pp. 156-57).

Objection: Misstates testimony.

160

Dziubla claimed he did not provide the
money because of lack of information, and
because Front Sight had not provided a
draw request. Dziubla and LVDF had never
required a draw request before. (June 3,
2019 Evid. Hrg. Tr., p. 157).

Objection: Misstates testimony.

161

This failure to notify constituted a material
breach of LVDF’s obligations under the
Construction Loan Agreement that resulted
in $1 million to $2 million less being
loaned to Front Sight more than a year
before the Completion Date pertaining to
the Project as set forth in the Construction
Loan Agreement.

Objection: Mr. Aldrich’s personal opinion
without citation to the record is not
evidence.

162

Dziubla has admitted his purpose is to take

Objection: Irrelevant and argumentative.
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over Front Sight’s property and project, and
then raise the money and complete the
project himself — that is, he intends to raise
the money he has failed to raise on Front
Sight’s behalf and having spent Front
Sight’s money purportedly to raise the
money he has thus far failed to raise. (June
3, 2019 Evid. Hrg. Tr., p. 148, 1s. 5-20.)

163

Dziubla has not facilitated the filing of the
[-829 petitions by the immigrant investors.
If Dziubla had truly been trying to help the
immigrant investors and/or to protect their
money, he would have honestly evaluated
the Front Sight project, hired an economist
who knew what he was doing, and advised
the immigrant investors almost
immediately that they should submit their I-
829 petitions to the USCIS for approval

Objection. Assumes facts not in evidence
and lacks foundation. Moreover, Mr.
Alrdrich’s personal opinion with no
citation to the record is not evidence.

164

Front Sight had already created plenty of
jobs when the first money came in between
October 2016 and June 30, 2017.

Objection. Assumes facts not in evidence
and lacks foundation. Moreover, Mr.
Alrdrich’s personal opinion with no
citation to the record is not evidence.

165

Each of those investors could have
submitted their [-829 petitions long ago,
had Dziubla so advised them. They failed
to do so in order to allow Defendant LVDF
— run by Dziubla — to collect $36,000 per
month in interest payments and to fund this
litigation using Front Sight’s own money.
(June 3, 2019 Evid. Hrg. Tr., pp. 160-161.)
And all of this while Dziubla and
Defendant EBSIA were accepting
marketing payments from Front Sight even
though they had stopped marketing the
project.

Objection. Assumes facts not in evidence
and lacks foundation. Moreover, Mr.
Alrdrich’s personal opinion with no
citation to the record is not evidence.

166

G. FACTS RELATED TO ALTER EGO
CLAIMS

167

The Entity Defendants are influenced and
governed by Defendants Dziubla, Fleming,
and Stanwood.

This fact is not supported by any evidence
or citation to the record.

168

Dziubla and Fleming were the only officers
before Fleming left at the end of 2017

This fact is not supported by any evidence
or citation to the record.
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Dziubla described the Entity Defendants as

Objection: Irrelevant, assumes facts not in

169 a “two man operation” (although this is evidence and lacks foundation.

contrary to many of his fraudulent

representations, which left the impression

Dziubla and company had many resources).

(June 3, 2019 Evid. Hrg. Tr., p. 30.)

There is a unity of interest and ownership This fact is not supported by any evidence
b that is inseparable. or citation to the record

Again, all three individual Defendants This fact is not supported by any evidence
171 make up the only officers the Entity or citation to the record

Defendants have.

The three individual Defendants are the This fact is not supported by any evidence
172 only owners of the Entity Defendants. or citation to the record

While the three Entity Defendants allegedly | This fact is not supported by any evidence
173 had distinct roles in moving Front Sight’s or citation to the record

project forward, Defendants used them

interchangeably.

Many of the e-mails came from an EBSIC | This fact is not supported by any evidence
174 . L

e-mail address or citation to the record

Defendants Dziubla and Fleming paid Objection: Assumes facts not in evidence
175 themselves money out of Defendant EBSIA | and lacks foundation. This fact is not

and LVDF at a minimum, based on the supported by any evidence or citation to

scant accounting provided by Defendants. the record.

As set forth in the Declaration of Ignatius Objection: Assumes facts not in evidence
176 Piazza submitted as Exhibit 1 to Plaintiff’s | and lacks foundation. Moreover, this is a

Renewed Motion for Appointment of vast mischaracterization that has since

Receiver and for Accounting back on been rebuked. Further this fact is not

November 13, 2018, Defendants used the supported by any evidence or citation to

bank accounts of EBSIA and LVDF at least | the record.

somewhat interchangeably.

And Defendants Dziubla and Fleming Objection: Assumes facts not in evidence
177 transferred money between the entities as and lacks foundation. Moreover, this is a

y betw ,

well. Dziubla claims he and Fleming vast mischaracterization that has since

transferred $44,300 from EB5IC to EB5SIA | been rebuked. Further this fact is not

— although Mr. Winters explained that they | supported by any evidence or citation to

did so in order to pay themselves over the record.

$78,000. (See Exhibit 6, at p. 6.)

See objection above re: Mr. Winters
“expert report”
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178

Defendants extracted hundreds of

Objection: Assumes facts not in evidence

thousands of dollars from Front Sight under | and lacks foundation.

false pretenses.

DATED: February 3, 2020

By:

GREER & ASSOCIATES, APC

/s/ C. Keith Greer

C. KEITH GREER, ESQ.
Attorneys for Defendants

-55-

DEFENDANTS’” OBJECTIONS TO PLAINTIFF’S UNDISPUTED STATEMENT OF FACTS

3221



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

CERTIFICATE OF SERVICE and/or MAILING

Pursuant to NRCP 5(b), I hereby certify that I am an employee of Farmer Case & Fedor,
and that on this date, I caused true and correct copies of the following document(s):

DEFENDANT AND COUNTERCLAIMANT LVD FUND’S OBJECTIONS TO
PLAINTIFF AND COUNTERDEFENDANT’S STATEMENT OF UNDISPUTED FACTS

to be served on the following individuals/entities, in the following manner,

John P. Aldrich, Esq. Attorneys for Plaintiff
Catherine Hernandez, Esq. FRONT SIGHT MANAGEMENT, LLC
ALDRICH LAW FIRM, LTD.
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146
By:

m ELECTRONIC SERVICE: Said document(s) was served electronically upon all eligible
electronic recipients pursuant to the electronic filing and service order of the Court (NECRF 9).

() FACSIMILE: I caused said document(s) to be transmitted by facsimile transmission. The
sending facsimile machine properly issued a transmission report confirming that the transmission
was complete and without error.

Dated: February 3, 2020

/s/ Kathryn Holbert
An Employee of FARMER CASE & FEDOR
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MSJ

C. KEITH GREER, ESQ.

Admitted pro hac vice
keith.greer@greerlaw.biz

GREER AND ASSOCIATES, A PC
16855 West Bernardo Dr., Suite 255
San Diego, CA 92127

Telephone: (858) 613-6677
Facsimile: (858) 613-6680

ANTHONY T. CASE, ESQ.
Nevada Bar No. 6589
tcase(@farmercase.com
KATHRYN HOLBERT, ESQ.
Nevada Bar No. 10084
kholbert@farmercase.com
FARMER CASE & FEDOR
2190 E. Pebble Rd., Suite #205
Las Vegas, NV 89123
Telephone: (702) 579-3900
Facsimile: (702) 739-3001

Attorneys for Defendants

Electronically Filed
2/3/2020 11:15 PM
Steven D. Grierson

CLERE OF THE COUE :I
Ll

LAS VEGAS DEVELOPMENT FUND LLC, EBS5
IMPACT CAPITAL REGIONAL CENTER LLC,
EBS IMPACT ADVISORS LLC, ROBERT W. DZIUBLA,

JON FLEMING and LINDA STANWOOD

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

FRONT SIGHT MANAGEMENT LLC, a
Nevada Limited Liability Company,

Plaintiff,
VS.

LAS VEGAS DEVELOPMENT FUND LLC,
A Nevada Limited Liability Company, et al.

Defendants.

AND RELATED COUNTERCLAIMS

CASE NO.: A-18-781084-B
DEPT NO.: 16

DEFENDANT AND
COUNTERCLAIMANT LVD FUND’S
OPPOSITION TO
COUNTERDEFENDANT JENNIFER
PIAZZA’S MOTION FOR SUMMARY
JUDGMENT

Date: February 19, 2020
Time: 9:30 a.m.

LVD FUND OPPSITION TO JENNIFER PIAZZA’S MOTION FOR SUMMARY JUDGMENT

Case Number: A-18-781084-B
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L. INTRODUCTION

Counterclaimant Las Vegas Development Fund, LLC (“LVD Fund”) submits this
Memorandum of Points and authorities and the accompanying declarations in opposition to the
Motion for Summary Judgment filed by Counter-Defendant Jennifer Piazza (“Piazza”),
attempting to evade responsibility for her part in diverting tens of millions of dollars from Front
Sight into the Dynasty Trusts controlled by her and her husband, Counter-Defendant Ignatius
Piazza, in breach of the Construction Loan Agreement (“CLA”) between LVD Fund and Front
Sight Management LLC (“Front Sight”).

Piazza’s Motion for Summary Judgment seizes upon a single finding of fact from the
“Findings of Fact, Conclusions of Law, and Order Denying Defendant Las Vegas Development
Fund LLC's Motion to Dissolve Temporary Restraining Order and to Appoint a Receiver”
(“1/23/20 TRO Order”). That finding, which is repeated and asserted as allegedly eviscerating
every cause of action against Jennifer Piazza, is that Front Sight “supplied exhibits to establish
project cost and expenditures...exceed the loan amounts advanced by LV Development...”
However, because findings in support of a temporary restraining order are preliminary and have
no binding effect on subsequent proceedings, this single preliminary finding cannot provide any
support for Piazza’s summary judgment motion. Moreover, since both sides submitted evidence
on this in the TRO proceedings, the TRO proceedings establish that this is a controverted issue.

Piazza’s argument also mischaracterizes and severely overstates the significance of the
single factual finding upon which Piazza bases her entire motion. Conflating these two separate
and distinct time frames, i.e., pre-Construction Loan funding and post- Construction Loan
funding, simply does not demonstrate that the Construction Loan proceeds were applied to
appropriate post-funding project expenditures as required by the CLA, or that Front Sight
has met its obligation under the CLA to spend an amount equal to the Loan Proceeds on

direct project costs that create jobs.!

! Pursuant to Section 5.3 of the CLA, Front Sight is required to: [P]rovide the documentation and supporting
accounting records and contract documents necessary, in Lender’s discretion, to demonstrate that between the
Closing Date and the date of delivery of documentation not less than the total amount of the Advances has been
spent directly or indirectly on the Project substantially in a form acceptable to Lender for compliance with the EB-5
Program. (See the 1/23/20 TRO Order at page 4, attached as Exhibit 1 to Jennifer Piazza’s MSJ.

2.
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In fact, based on Front Sight’s itemization of alleged Project expenditures, it has barely
spent $4 million of the $6.375 million dollars in Loan Proceeds on actual post-CLA Project

expenditures. Thus, there appears to be more than $2 million in Construction Loan proceeds that

b

<
o
=
o
&
<
o
=
o
o,
—
o
=
o
=
o
N
N
()
%)
S
=
)
172}
—
<
—
=
172}
—
|7

This evidence is sufficient to defeat Jennifer Piazza’s Motion for Summary Judgment.

y

//
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II. STATEMENT OF FACTS AND ISSUES OF LAW

A. Jennifer Piazza Is the Trustee and Beneficiary of the Dynasty Trusts

Her Motion dismisses the fact that Jennifer Piazza is the trustee and/or beneficiary of the
Dynasty Trusts as irrelevant. Notably, however, the Motion does not dispute that this is true.
The Dynasty Trusts are traditional family trusts for the benefit of the Piazza family, including
Jennifer.

“Under general principles of trust law, trust beneficiaries hold “the equitable estate or
beneficial interest in” property held in trust and are “regarded as the real owner[s] of [that]
property.” (Title Ins. & Trust Co. v. Duffill (1923) 191 Cal. 629, 647, 218 P. 14 (Duffill ).) The
trustee is “merely the depositary of the legal title” to the property (ibid.); * ‘the legal estate’ ” the
trustee holds “ “is ... no more than the shadow ... following the equitable estate....” ” Steinhart v.
Cty. of Los Angeles, 47 Cal. 4th 1298, 1319, 223 P.3d 57, 72 (2010). Thus, as beneficiary of the
family trust Jennifer Piazza is “regarded as the real owner.”

B. The Holecek Loan is not a “Bridge Loan.”

Piazza appears to argue that paying down the “Holecek Loan” (Greer Decl. Ex 1) both
prior to and after the October 6, 2016 closing date for the CLA qualifies as construction expenses
to be considered when determining the number of jobs created when LVD Fund reports to the

USCIS. This is simply wrong. Pursuant to the USCIS Policy Manual:

“1. Bridge Financing: A developer or principal of a new commercial enterprise, either
directly or through a separate job-creating entity, may use interim, temporary, or bridge
financing, in the form of either debt or equity, prior to receipt of immigrant investor
capital. If the project starts based on the interim or bridge financing prior to receiving
immigrant investor capital and subsequently replaces that financing with immigrant
investor capital, the new commercial enterprise may still receive credit for the job
creation under the regulations.

Generally, the replacement of temporary or bridge financing with immigrant
investor capital should have been contemplated prior to acquiring the original temporary
financing. However, even if the immigrant investor financing was not contemplated prior
to acquiring the temporary financing, as long as the financing to be replaced was
contemplated as short-term temporary financing that would be subsequently replaced by
more permanent long-term financing, the infusion of immigrant investor financing could
still result in the creation of, and credit for, new jobs.

For example, if traditional financing originally contemplated to replace the
temporary financing is no longer available to the commercial enterprise, a developer is
not precluded from using immigrant investor capital as an alternative source. Immigrant

_4.-
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investor capital may replace temporary financing even if this arrangement was not
contemplated prior to obtaining the bridge or temporary financing.” (Emphasis added).

In other words, in order to qualify as expenditures creating new jobs, the expenditures must be
either directly from the EB-5 loan proceeds, or to repay a temporary bridge loan that covered
such expenses until the EB-5 loan becomes available.

Here, the “Holecek Loan,” reflected in the Deed of Trust recorded on February 17, 2006
(i.e., more than a decade before the CLA in this matter was executed), was used to finance the

original construction of the Front Sight Firearms Training Institute. (See Greer Decl. Ex. 1 and

| |
s
[\
~—

- (See, “Holecek note paydown prior to the closing date of the Construction Loan
Agreement $6,004,000.00” (VNV Trusts MSJ Ex. 1; 1/23/20 TRO Order, p. 5, Finding of Fact
#5).) Additionally, Front Sight admits that it used an additional $2,054,000 of Construction
Loan proceeds to paydown the Holecek note after funding under the Construction Loan
Agreement. (Id., p. 5, Finding of Fact # 5 [Holecek post CLA paydown $1,422,000] and p. 6,
Finding of Fact #7 [Holecek post CLA paydown $632,000]). These were misuses of the loan
proceeds to pay general operating expenses of Front Sight as opposed to Project Costs, and
personally benefitted Jennifer Piazza by reducing the amount of her personal guarantee.

/1

/"

2 The “Resort Project” is the construction of the Front Sight Resort & Vacation Club and an
expansion of the facilities and infrastructure of the Front Sight Firearms Training Institute
(“Training Facility””). The Project as defined - will include 102 timeshare residential units, up to
150 luxury timeshare RV pads, an 85,000 square foot restaurant, retail, classroom and offices
building (to be known as the Patriot Pavilion) and related infrastructure and amenities. The
Resort Project is NOT the construction of the original grounds of the Training Facility.

-5-

LVD FUND’S OPPSITION TO JENNIFER PIAZZA’S MOTION FOR SUMMARY JUDGMENT

3227




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

C. The Project Timeline and Expenditures

Although the motion conflates the two time periods, there are two distinct time frames for|
the Project: (a) the time prior to funding of the Construction Loan; and (b) the time after funding
of the Construction Loan; i.e., pre- and post- October 6, 2016.

1. Pre — Construction Loan Timeline and Expenditures

Front Sight used the Construction Loan proceeds to pay down debts incurred years before
it ever even considered an EB-5 capital raise, and therefore those payments did not produce any
jobs that could count toward Front Sight’s obligation under the CLA. Specifically, Front Sight
used the Construction Loan proceeds to pay down the 2006 Holecek Loan in the amount of
$2,054,000 and paid off the Class action lien in the amount of $551,871.50. These two items
alone aggregate to $ 2,605,871.50 which are not properly chargeable as “Project Expenses.”
Because neither of these liens related to construction on the Resort Project, Front Sight is
obligated per terms of the CLA to spend at least this same amount of money generated from
other sources, such as income from regular business operations, on actual Project Expenses.

2. The Construction Loan Agreement and Post- Funding Expenditures

The evidence is that Front Sight’s true construction expenses on the Resort Project after
the Construction Loan closing date, as identified in the schedules incorporated in Findings of
Fact #5 and #7 of the 1/23/20 TRO Order, are only $3,111,412.95.3. This amount is below the
amount of the $6.375 million Construction Loan funding.

D. Front Sight “Loan To Shareholders” Increased By Slightly Over $6 Million

Shortly After The CLA Funded

3 Adding up the line items in the “Expense Category” tables in Findings #5 and #7 in the 1/23/20 TRO Order that
relate to construction costs after the CLA closing, and related project advisory fees, shows that only $3,111,412.95
has actually been spent on the Resort Project since the CLA closed, i.e., much less than the $6,375 LVD Fund lent to
Front Sight.

-6-
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Transfers to Dynasty Trust the Piazzas

I"

ntatst
II

F. The 2016 and 2017 Front Sight Schedule L Balance Sheet Shows Front Sight

Was Insolvent When It Made the Distributions to the Dynasty Trusts

4 Greer Decl. Ex. 3, pg. 13181: Front Sight 2016 Form 11208S: Schedule K, In7).

3 Greer Decl. Ex. 3, pg. 13181: Front Sight 2016 Form 1120S: Schedule K, In7).

¢ Greer Decl. Ex. 3, pgs. 13243-44: Front Sight 2017 Form K-1, sec. 16(D)).

7 Greer Decl. Ex. 3, pgs. 13300-01: Front Sight 2018 Form K-1, sec. 16(D)).
-7-

LVD FUND’S OPPSITION TO JENNIFER PIAZZA’S MOTION FOR SUMMARY JUDGMENT

3229




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

III. LEGAL STANDARD FOR SUMMARY JUDGMENT

Summary judgment is appropriate when there are no genuine issues of material fact in
dispute. NRCP 56. To obtain summary judgment, the moving party has the burden of showing
the absence of genuine issues of material fact. Cuzze v. Univ. & Cmty. Coll. Sys. of Nev., 123
Nev. 598, 602, 172 P.3d 131, 134 (2007). In deciding the propriety of a summary judgment all
evidence favorable to the nonmoving party will be accepted as true. See Short v. Hotel
Riviera, Inc., 79 Nev. 94, 103, 378 P.2d 979, 984 (1963). The purpose of summary judgment is
not to cut litigants off from their right of trial and therefore, should only be granted where the
“moving party is entitled to judgment as a matter of law and where it is quite clear what the
truth is[.]” Sartor v. Arkansas Gas Corp., 321 U.S. 620, 64 S.Ct. 724, 88 L.Ed. 967 (emphasis
added).

To defeat a summary judgment motion, the nonmoving party need merely come forward
with evidence sufficient to establish the existence of any disputed element essential to that
party's case, and for which that party will bear the burden of proof at trial. Celotex Corp. v.

Catrett, 477 U.S. 317, 322, 102 S.Ct. 2548 (1986).

8 Greer Decl. Ex. 3, pg. A-013181: Front Sight 2016 Form 11208, In. 27.

? Greer Decl. Ex. 3, pg. A-13215: Front Sight 2016, Schedule L, Total Retained Earnings.
10 Greer Decl. Ex. 3, pg. A-013188: Front Sight 2016 Schedule M-3, In. 12.

' Greer Decl. Ex. 3, pg. A-013238: Front Sight 2017 Form 11208, In. 27.

12 Greer Decl. Ex. 3, pg. A-13272: Front Sight 2017, Schedule L, Total Retained Earnings.
13 Greer Decl. Ex. 3, pg. A-013245: Front Sight 2018 Schedule M-3, In. 12.

14 Greer Decl. Ex. 3, pg. A-013295: Front Sight 2018 Form 11208, In. 27.

15 Greer Decl. Ex. 3, pg. A-13215: Front Sight 2018, Schedule L, Total Retained Earnings.
16 Greer Decl. Ex. 3, pg. A-013302: Front Sight 2018 Schedule M-3, In. 12.

-8-
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IV.  ARGUMENT

A. The Findings Of Fact From A Preliminary Hearing Have No Preclusive Effect and

Piazza’s Reliance On Them Is Misplaced

Jennifer Piazza’s Motion for Summary Judgment relies exclusively on Findings of Fact from
the Preliminary Order denying LVD Fund’s Motion for Appointment of a Receiver. This
reliance is misplaced. It is well established that rulings and findings of fact on preliminary
matters are just that — preliminary — and have no impact on subsequent proceedings.
“[D]Jecisions on preliminary injunctions are just that—preliminary . ..” S. Oregon Barter Fair v.
Jackson Cty., Oregon, 372 F.3d 1128, 1136 (9th Cir. 2004). “The findings entered . . . in denying
plaintiff's motion for a preliminary injunction are not binding on this Court in conducting a trial
[on] the merits.” Nat'l Retailers Corp. of Arizona v. Valley Nat. Bank, 411 F. Supp. 308, 312 (D.
Ariz. 1976), aff'd in part, appeal dismissed in part sub nom. Nat'l Retailers Corp. of Arizona v.
Valley Nat. Bank of Arizona, 604 F.2d 32 (9th Cir. 1979); Chinatown Neighborhood Ass'n v.
Harris, 33 F. Supp. 3d 1085, 1094 (N.D. Cal. 2014), aff'd, 794 F.3d 1136 (9th Cir. 2015)

(“[D]ecisions on preliminary injunctions are not binding at trial on the merits...”).

“The purpose of a preliminary injunction is merely to preserve the
relative positions of the parties until a trial on the merits can be
held. Given this limited purpose, and given the haste that is often
necessary if those positions are to be preserved, a preliminary
injunction is customarily granted on the basis of procedures that
are less formal and evidence that is less complete than in a trial on
the merits. A party thus is not required to prove his case in full at a
preliminary-injunction hearing. Progress Development Corp. v.
Mitchell, 286 F.2d 222 (C.A.7 1961), and the findings of fact and
conclusions of law made by a court granting a preliminary
injunction are not binding at trial on the merits . . .”

Univ. of Texas v. Camenisch, 451 U.S. 390, 395, 101 S. Ct. 1830, 1834, 68 L. Ed. 2d 175 (1981)
“These rules are partly pragmatic, see Camenisch, 451 U.S. at 395 (“a preliminary

injunction is customarily granted on the basis of procedures that are less formal and evidence

that is less complete than in a trial on the merits”), and partly rooted in the fundamental principle

that courts should only decide actual issues of actual consequence to the parties, not provide

-9.
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advisory opinions on abstract questions of law or policy.” All. for Am.'s Future v. State ex rel.
Miller, 128 Nev. 878, 381 P.3d 588 (2012).

Applying these principles to the present Motion for Summary Judgment, the Findings of
Fact from the prior preliminary hearing are just that — preliminary — and cannot support summary
judgment.

B. There Is Substantial Evidence That The Transfers to the Dynasty Trusts Were

In Violation of The Uniform Fraudulent Transfer Act

In addition to the express terms of Section 5.18 of the CLA,'” which forbids the Piazzas
from diverting funds from Front Sight in a manner that materially affects Front Sight’s solvency
and ability to complete the Resort Project, the Uniform Fraudulent Transfer Act exists to protect
creditors such as LVD Fund. “The UFTA is designed to prevent a debtor from defrauding
creditors by placing the subject property beyond the creditors' reach.” Herup v. First Bos. Fin.,
LLC, 123 Nev. 228, 232 (2007). “Three types of transfers may be set aside under the UFTA: (1)
actual fraudulent transfers; (2) constructive fraudulent transfers; and (3) certain transfers by
insolvent debtors.” Herup v. First Bos. Fin., LLC, 123 Nev. 228, 233 (2007).

“A debtor is insolvent if the sum of the debtor's debts is greater than all of the debtor's
assets at a fair valuation.” Nev. Rev. Stat. Ann. § 112.160 (Uniform Fraudulent Transfer Act)).
As set forth infra, Front Sight’s transfer of funds to Trust Defendants appears to be a transfer to
an insider in violation of the Nevada Uniform Fraudulent Transfer Act because Front Sight was
insolvent at the time the transfer was made and there was no fair consideration received. Nev.
Rev. Stat. Ann. § 112.180 (“The transfer or obligation was to an insider”). “A transfer made by a
debtor is fraudulent as to a creditor whose claim arose before the transfer was made if the
transfer was made to an insider for an antecedent debt, the debtor was insolvent at that time, and

the insider had reasonable cause to believe that the debtor was insolvent.” Nev. Rev. Stat. Ann.

s 12190,

17 Section 5.18 of the CLA provides that: “Borrower shall not . . make any distribution of money or property to a
Related Party . . . if any such payment. . . might adversely affect Borrower’s ability to repay the loan . . .” (Greer
Decl. Ex. 6).
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I < Fiutie New York Corp., 310 B.R. 31, 52 (Bankr. S.D.N.Y. 2004)(Negative
retained earnings in tax returns deemed sufficient to establish defendant’s liabilities outweighed
its assets and thus it was “indeed insolvent.”); In re Cox Motor Express of Greensboro, Inc., No.
14-10468,2017 WL 1207517, at *10 (Bankr. M.D.N.C. Jan. 27, 2017) (“tax returns, especially
those showing significant negative retained earnings, can be used as proof of insolvency.”); In
re Buffalo Auto Glass, 187 B.R. 451, 453 (Bankr. W.D.N.Y. 1995) (“Trustee has provided a
copy of Debtor's corporate tax return for the time period in question, which

shows negative retained earnings. There being no evidence offered by Defendant

under Fed.R.Civ.P. 56(e) as to why that does not establish the corporation's insolvency at that
time, the Court finds that the tax return establishes Debtor's insolvency at the time of the
transfers by a preponderance of the evidence.”); In re Vill. Concepts, Inc., No. AP 14-2054, 2015
WL 8030974, at *10 (B.A.P. 9th Cir. Dec. 4, 2015) (“based on Debtor's consistent and
substantial losses from 2008 through 2010, the accompanying negative retained earnings, and the
reported liabilities in excess of assets on the 2009 tax return, ‘it is implausible that Debtor was

solvent . ..”)

_ In re Washington Capital Aviation & Leasing, 156 B.R. 167, 175 (Bankr. E.D.
Va. 1993) (“The exhibit indicates negative income from operations, negative net income,
and negative retained earnings. Given Airborne's doubtful financial outlook I find that the

adequate assurance of future performance has not been shown.”)

I o/ Paimer Co. v. Commissioner, 69 T.C.M. (CCH) 1869, 1873 (1995)
(“[W]here, as here, the compensation resulted in negative retained earnings and a negative return

on shareholder equity ... it is reasonable to conclude that funds are being siphoned out of the

-11 -
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company disguised as salary.”) (citation and internal quotations omitted); LabelGraphics, Inc. v.
Comm'r,221 F.3d 1091, 1100 (9th Cir. 2000).

Moreover, such transfers are to an “Insider” as defined by UFTA. “’Insider’ includes: . . .
(b) If the debtor is a corporation: (1) A director of the debtor; (2) An officer of the debtor; (3) A
person in control of the debtor; (4) A partnership in which the debtor is a general partner; (5) A
general partner in a partnership described in subparagraph (4); and (6) A relative of a general
partner, director, officer or person in control of the debtor . ..” Nev. Rev. Stat. Ann. § 112.150.
Pursuant to NRS § 112.190, a “transfer made ... by a debtor is fraudulent as to a creditor whose
claim arose before the transfer was made ... if the debtor made the transfer ... without receiving a
reasonably equivalent value in exchange for the transfer ... and the debtor was insolvent at that
time or the debtor became insolvent as a result of the transfer....” Nev.Rev.Stat. § 112.190(1).
This section applies here because the Front Sight tax returns indicate substantial negative
retained earnings, i.e., the essence of insolvency.

In these circumstances involving transfers by an insolvent corporation to insiders there
are recognized indicia of fraud which establish a prima facie showing of a fraudulent transfer
and shift the burden to the party making the transfer to justify it. “[W]here the creditor
establishes the existence of certain indicia or badges of fraud, the burden shifts to the defendant
to come forward with rebuttal evidence that a transfer was not made to defraud the creditor. . . .
The defendant must show either that the debtor was solvent at the time of the transfer and not
rendered insolvent thereby or that the transfer was supported by fair consideration.” Sportsco
Enterprises v. Morris, 112 Nev. 625, 632 (1996)(citations omitted). “A number of these indicia
exist here: relationship between the transferor and transferees, the pendency or threat of
litigation, and insolvency or indebtedness of the transferor.” Id.

Accordingly, there is substantial evidence that the transfers to the Dynasty Trusts were in
breach of the CLA and violated UFTA.

C. There Is Substantial Evidence To Support Application of the Alter Ego Doctrine

“Nevada has long recognized that although corporations are generally to be treated as

separate legal entities, the equitable remedy of ‘piercing the corporate veil’ may be available to a
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plaintiff in circumstances where it appears that the corporation is acting as the alter ego of a
controlling individual.” LFC Mktg. Grp., Inc. v. Loomis, 116 Nev. 896, 902 (2000).

There are three elements necessary to prove alter ego doctrine: “(1) the corporation must
be influenced and governed by the person asserted to be the alter ego; (2) there must be such
unity of interest and ownership that one is inseparable from the other; and (3) the facts must be
such that adherence to the corporate fiction of a separate entity would, under the circumstances,
sanction fraud or promote injustice.” Polaris Indus. Corp. v. Kaplan, 103 Nev. 598, 601, 747
P.2d 884, 886 (1987).

Facts which are considered indicia of potential a/ter ego include: (1) commingling of
funds; (2) undercapitalization; (3) unauthorized diversion of funds; (4) treatment of corporate
assets as the individual's own; and (5) failure to observe corporate formalities. See LFC Mktg.
Grp., Inc. v. Loomis, 116 Nev. 896, 904 (2000); North Arlington Medical Building, Inc. v.
Sanchez Construction Co., 86 Nev. 515, 522 n. 8 (1970). See Carson Meadows Inc. v. Pease, 91
Nev. 187, 191 (1975) (“Goldbeck commingled corporate funds with his own. He treated some
corporate assets as his own and manipulated them to suit himself. He appears to have negotiated
all of the corporate business, and truly may be said to have used the corporate shell as a conduit
for his individual enterprise.”); Certain v. Sunridge Builders, Inc., 431 P.3d 38 (Nev.
2018)(“Hardy and Nelson treated SBI’s assets as their own as they paid themselves thousands of
dollars in shareholder distributions, assigned all rights and interests in an SBI promissory note to
themselves individually, and used SBI’s settlement money to defend the present action . . . . The
district court therefore erred in concluding that Hardy and Nelson were not SBI’s alter egos.”).

There is evidence of these factors regarding the relationship between Front Sight, the

Dynasty Trusts and the Piazzas. Ignatius Piazza is the dominating and controlling person for

both Front Sight and the two Dynasty Trusts. ' _

18 Indeed, Ignatius Piazza so controlled and dominated Front Sight operations that he maintained the books and
records in his personal garage in California such that they were destroyed in the Northern California Wildfires. Ata
minimum this indicates that Front Sight did not maintain normal corporate formalities.
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Thus, LVD Fund has provided evidence of: (1) commingling of funds; (2)
undercapitalization; (3) unauthorized diversion of funds; and (4) treatment of corporate assets as
the individual's own, sufficient to establish a prima facie claim that Front Sight is simply the
alter ego of Ignatius and Jennifer Piazza . See LF'C Mktg. Grp., Inc. v. Loomis, 116 Nev. 896,
904 (2000).

D. Intentional Interference with Contractual Relationships

Jennifer Piazza correctly states the proper elements of a cause of action for interference
with contractual relationships. ““In an action for intentional interference with contractual
relations, a plaintiff must establish: (1) a valid and existing contract; (2) the defendant’s
knowledge of the contract; (3) intentional acts intended or designed to disrupt the contractual
relationship; (4) actual disruption of the contract; and (5) resulting damage.” J.J. Indus., LLC v.
Bennett, 119 Nev. 269, 274, 71 (Motion at 9:4-9). LVD Fund has provided evidence to satisfy
each of these elements.

First, LVD Fund has established the existence of a valid contract, i.e., the CLA.

Second, because Front Sight and the Dynasty Trusts are under the common control of
Ignatius Piazza, LVD Fund has established the element of knowledge of the contract.

Third, LVD Fund has provided evidence that the Dynasty Trusts, acting under the
common control of Jennifer and Ignatius Piazza, acted intentionally to siphon money off from
Front Sight to the Dynasty Trusts, thereby inducing breach of multiple provisions of the CLA. (
Greer Decl. Ex. 4; CLA 5.18 — Distributions: "Borrower shall not directly or indirectly, prior to

completion of all of the improvements or the Completion Date, (a) make any distribution of money

14 -
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or property to any Related Party, or make or advance to any Related Party, or (b) make any loan or
advance to any Related Party, or ... (d) pay any fees or other compensation ... to itself or to any
Related Party, if any such payment in (a) through (d), inclusive, might adversely affect Borrower's
ability to repay the loan in accordance with its terms ...”; CLA at §§ 5.21 Related Party
Transactions- Loan Proceeds have been misappropriated to the Piazza family’s personal uses;

CLA § 5.23 - “Borrower. will remain solvent”).

Fourth, the contract has been disrupted in that Front Sight has breached the contract for
the specific benefit of Jennifer Piazza.

Fifth, LVD Fund has been damaged in that the CLA has been breached and the ability of
the borrower (Front Sight) to repay the loan has been impaired. CLA §5.23(i).

E. Conversion

As a threshold matter, whether a conversion has occurred is a question of fact for the
jury. See Evans v. Dean Witter Reynolds, Inc., 5 P.3d 1043, 1048 (Nev. 2000). The courts
recognize two exceptions to the general rule that money is not subject to conversion, which are
the money was “wrongfully received by the party charged with conversion, or [the] party
[must have been] under obligation to return the specific money to the party claiming it.” DFR
Apparel Co., Inc. v. Triple Seven Promotional Products, Inc., 2:11-CV-01406-APG, 2014 WL
4891230, at *3 (D. Nev. Sept. 30, 2014). The first exception applies here because the money

was wrongfully received by the Dynasty Trusts.

These payments were a direct violation of the CLA §§ 5.18 and 5.23 prohibiting transfers to
related parties. Thus, any distributions made to the Dynasty Trusts for the benefit of Jennifer

Piazza were “wrongfully received.” This constitutes conversion. DFR Apparel Co., Inc. v. Triple
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Seven Promotional Products, Inc., 2:11-CV-01406-APG, 2014 WL 4891230, at *3 (D. Nev.
Sept. 30, 2014).

F. Conspiracy

Ms. Piazza also moves for summary judgment on Counterclaimants’ claim for civil
conspiracy against Front Sight and the Piazzas (Mtn at 14:1 - 14:12 ; Statement of Facts at 30:9-
31:7). Although the intra corporate conspiracy doctrine would normally bar a civil conspiracy
claim where the co-conspirators are related parties, See Collins v. Union Fed. Sav. & Loan Ass'n,
99 Nev. 284, 303 (1983), the rule is subject to an important exception where, as here, the actions
taken by the individuals were beyond the scope of their employment and were for their
individual personal benefit. “In Nevada, therefore, a corporation cannot conspire with its
employees if those employees are acting within the course and scope of their employment.”
Laxalt v. McClatchy, 622 F. Supp. 737, 744-46 (D. Nev. 1985)(emphasis added); U-Haul Co. of
Nevada v. United States, No. 2:08-CV-729-KJD-RJJ, 2012 WL 3042908, at *2 (D. Nev. July 25,
2012)(“The intercorporate conspiracy doctrine requires a plaintiff stating a claim for conspiracy
between employees to plead plausible facts showing: 1) that the alleged conspirator acted outside
his official capacity, and 2) that he was acting for his individual advantage.”); O'Brien v.
Morgan Stanley DW, Inc., No. 3:07-CV-00046LRHVPC, 2008 WL 4224409, at *3 (D. Nev.
Sept. 10, 2008) (“agents of a corporate principal cannot conspire with each other unless they are
acting for their individual advantage as opposed to their principal's advantage. ““)(emphasis
added). Here, the transfers to the Dynasty Trusts (for the benefit of Jennifer Piazza) were clearly
for the individual advantage of Jennifer Piazza and not for Front Sight’s benefit.

V. CONCLUSION

For the reasons set forth above, the Court should deny Jennifer Piazza’s Motion for
Summary Judgment.

DATED: February 3, 2020 GREER & ASSOCIATES, APC

By:  /s/C. Keith Greer

C. KEITH GREER
Attorneys for Defendant
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CERTIFICATE OF SERVICE and/or MAILING

Pursuant to NRCP 5(b), I hereby certify that I am an employee of Farmer Case & Fedor,
and that on this date, I caused true and correct copies of the following document(s):

DEFENDANT AND COUNTERCLAIMANT LVD FUND’S OPPOSITION TO
COUNTERDEFENDANT JENNIFER PIAZZA’S
MOTION FOR SUMMARY JUDGMENT

to be served on the following individuals/entities, in the following manner,

John P. Aldrich, Esq. Attorneys for Plaintiff

Catherine Hernandez, Esq. FRONT SIGHT MANAGEMENT, LLC
ALDRICH LAW FIRM, LTD.

7866 West Sahara Ave.

Las Vegas, Nevada 89117
By:

m ELECTRONIC SERVICE: Said document(s) was served electronically upon all eligible
electronic recipients pursuant to the electronic filing and service order of the Court (NECRF 9).

U.S. MAIL: I deposited a true and correct copy of said document(s) in a sealed, postage prepaid
envelope, in the United States Mail, to those parties and/or above named individuals which were
not on the Court’s electronic service list.

Dated: February 3, 2020

__/s/ Kathryn Holbert
An Employee of FARMER CASE & FEDOR
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MSJ

C. KEITH GREER, ESQ.

Admitted pro hac vice
keith.greer@greerlaw.biz

GREER AND ASSOCIATES, A PC
16855 West Bernardo Dr., Suite 255
San Diego, CA 92127

Telephone: (858) 613-6677
Facsimile: (858) 613-6680

ANTHONY T. CASE, ESQ.
Nevada Bar No. 6589
tcase(@farmercase.com
KATHRYN HOLBERT, ESQ.
Nevada Bar No. 10084
kholbert@farmercase.com
FARMER CASE & FEDOR
2190 E. Pebble Rd., Suite #205
Las Vegas, NV 89123
Telephone: (702) 579-3900
Facsimile: (702) 739-3001

Attorneys for Defendants

Electronically Filed
2/3/2020 11:15 PM
Steven D. Grierson

CLERE OF THE COUE :I
Ll

LAS VEGAS DEVELOPMENT FUND LLC, EBS5
IMPACT CAPITAL REGIONAL CENTER LLC,
EBS IMPACT ADVISORS LLC, ROBERT W. DZIUBLA,

JON FLEMING and LINDA STANWOOD

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

FRONT SIGHT MANAGEMENT LLC, a
Nevada Limited Liability Company,

Plaintiff,
VS.

LAS VEGAS DEVELOPMENT FUND LLC,
A Nevada Limited Liability Company, et al.

Defendants.

AND RELATED COUNTERCLAIMS

CASE NO.: A-18-781084-B
DEPT NO.: 16

DEFENDANT AND
COUNTERCLAIMANT LVD FUND’S
OPPOSITION TO
COUNTERDEFENDANT VNV DYNASTY
TRUST I AND VNV DYNASTY TRUST
II’'S MOTION FOR SUMMARY
JUDGMENT

Date: February 19, 2020
Time: 9:30 a.m.
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L. INTRODUCTION

Counterclaimant Las Vegas Development Fund, LLC (“LVD Fund”) submits this
Memorandum of Points and authorities and the accompanying declarations in opposition to the
Motion for Summary Judgment filed by Counter-Defendants VNV Dynasty Trust I and VNV
Dynasty Trust II (collectively referred to herein as “Dynasty Trust”), attempting to evade
responsibility for their part in diverting tens of millions of dollars from Front Sight into the
Dynasty Trusts, in breach of the Construction Loan Agreement (“CLA”) between LVD Fund and
Front Sight Management LLC (“Front Sight”).

Dynasty Trust’s Motion for Summary Judgment seizes upon a single finding of fact from
the “Findings of Fact, Conclusions of Law, and Order Denying Defendant Las Vegas
Development Fund LLC's Motion to Dissolve Temporary Restraining Order and to Appoint a
Receiver” (“1/23/20 TRO Order”). That finding, which is repeated and asserted as allegedly
eviscerating every cause of action against Dynasty Trust, is that Front Sight “supplied exhibits
to establish project cost and expenditures...exceed the loan amounts advanced by LV
Development...” However, because findings in support of a temporary restraining order are
preliminary and have no binding effect on subsequent proceedings, this single preliminary
finding cannot provide any support for Piazza’s summary judgment motion. Moreover, since
both sides submitted evidence on this in the TRO proceedings, the TRO proceedings establish
that this is a controverted issue.

Dynasty Trust’s argument also mischaracterizes and severely overstates the significance
of the single factual finding upon which Dynasty Trust bases its entire motion. Conflating these
two separate and distinct time frames, i.e., pre-Construction Loan funding and post- Construction
Loan funding, simply does not demonstrate that the Construction Loan proceeds were
applied to appropriate post-funding project expenditures as required by the CLA, or that
Front Sight has met its obligation under the CLA to spend an amount equal to the Loan

Proceeds on direct project costs that create jobs.!

! Pursuant to Section 5.3 of the CLA, Front Slght is requlred to: [P ]rovide the documentation and supporting
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In fact, based on Front Sight’s itemization of alleged Project expenditures, it has barely
spent $4 million of the $6.375 million dollars in Loan Proceeds on actual post-CLA Project

expenditures. Thus, there appears to be more than $2 million in Construction Loan proceeds that
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This evidence is sufficient to defeat Dynasty Trust’s Motion for Summary Judgment.

Closing Date and the date of delivery of documentation not less than the total amount of the Advances has been
spent directly or indirectly on the Project substantially in a form acceptable to Lender for compliance with the EB-5
Program. (See the 1/23/20 TRO Order at page 4, attached as Exhibit 1 to Dynasty Trust’s MSJ.
-3-
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II. STATEMENT OF FACTS AND ISSUES OF LAW

A. The Holecek Loan is not a “Bridge Loan.”

Dynasty Trust appears to argue that paying down the “Holecek Loan” (Greer Decl. Ex. 1)
both prior to and after the October 6, 2016 closing date for the CLA qualifies as construction
expenses to be considered when determining the number of jobs created when LVD Fund reports

to the USCIS, This is simply wrong. Pursuant to the USCIS Policy Manual:

“1. Bridge Financing: A developer or principal of a new commercial enterprise, either
directly or through a separate job-creating entity, may use interim, temporary, or bridge
financing, in the form of either debt or equity, prior to receipt of immigrant investor
capital. If the project starts based on the interim or bridge financing prior to receiving
immigrant investor capital and subsequently replaces that financing with immigrant
investor capital, the new commercial enterprise may still receive credit for the job
creation under the regulations.

Generally, the replacement of temporary or bridge financing with immigrant
investor capital should have been contemplated prior to acquiring the original temporary
financing. However, even if the immigrant investor financing was not contemplated prior
to acquiring the temporary financing, as long as the financing to be replaced was
contemplated as short-term temporary financing that would be subsequently replaced by
more permanent long-term financing, the infusion of immigrant investor financing could
still result in the creation of, and credit for, new jobs.

For example, if traditional financing originally contemplated to replace the
temporary financing is no longer available to the commercial enterprise, a developer is
not precluded from using immigrant investor capital as an alternative source. Immigrant
investor capital may replace temporary financing even if this arrangement was not
contemplated prior to obtaining the bridge or temporary financing.” (Emphasis added).

In other words, in order to qualify as expenditures creating new jobs, the expenditures must be
either directly from the EB-5 loan proceeds, or to repay a temporary bridge loan that covered
such expenses until the EB-5 loan becomes available.

Here, the “Holecek Loan,” reflected in the Deed of Trust recorded on February 17, 2006
(i-e., more than a decade before the CLA in this matter was executed), was used to finance the
original construction of the Front Sight Firearms Training Institute. (See Greer Decl. Ex. 1 and

Ex. 2). The 2006 Holecek loan therefore bears no relationship to the Resort Project® which is the

2 The “Resort Project” is the construction of the Front Sight Resort & Vacation Club and an
expansion of the facilities and infrastructure of the Front Sight Firearms Training Institute
(“Training Facility””). The Project as defined - will include 102 timeshare residential units, up to
150 luxury timeshare RV pads, an 85,000 square foot restaurant, retail, classroom and offices
building (to be known as the Patriot Pavilion) and related infrastructure and amenities. The

Resort Project is NOT the construction of the original grounds of the Training Facility.
-4 -
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subject of the current dispute. Debt service on the Holecek loan was simply part of the ongoing
business operations of Front Sight — it had nothing to do with the proposed Resort Project.

Payment on the Holecek Loan thus benefitted Front Sight ongoing debt service
obligations rather than creation of new employment. The pre-funding pay down simply
reimbursed Front Sight for its pre-funding debt service obligations as part of its normal operating
expenses. (See, “Holecek note paydown prior to the closing date of the Construction Loan
Agreement $6,004,000.00” (See, VNV MSJ Ex. 1, 1/23/20 TRO Order, p. 5, Finding of Fact
#5).) Additionally, Front Sight admits that it used an additional $2,054,000 of Construction
Loan proceeds to pay down the Holecek note after funding under the Construction Loan
Agreement. (Id., p. 5, Finding of Fact # 5 [Holecek post CLA paydown $1,422,000] and p. 6,
Finding of Fact #7 [Holecek post CLA paydown $632,000]). These were misuses of the loan
proceeds to pay general operating expenses of Front Sight as opposed to Project Costs.

B. The Project Timeline and Expenditures

Although the motion conflates the two time periods, there are two distinct time frames for
the Project: (a) the time prior to funding of the Construction Loan; and (b) the time after funding
of the Construction Loan; i.e., pre- and post- October 6, 2016.

1. Pre— Construction Loan Timeline and Expenditures
Front Sight used the Construction Loan proceeds to pay down debts incurred years before

it ever even considered an EB-5 capital raise, and therefore those payments did not produce any

jobs that could count toward Front Sight’s obligation under the CLA. _

Because neither of these liens related to construction on the Resort Project, Front Sight is
obligated per terms of the CLA to spend at least this same amount of money generated from
other sources, such as income from regular business operations, on actual Project Expenses.

2. The Construction Loan Agreement and Post- Funding Expenditures

-5-
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The evidence is that Front Sight’s true construction expenses on the Resort Project after
the Construction Loan closing date, as identified in the schedules incorporated in Findings of
Fact #5 and #7 of the 1/23/20 TRO Order, are only $3,111,412.95.> This amount is below the
amount of the $6.375 million Construction Loan funding.

D. Front Sight “Loan To Shareholders” Increased By Slightly Over $6 Million

Shortly After The CLA Funded

=

Transfers to Dynasty Trust the Piazzas

S

//

sy

//

-~

//

-

//

y

//

3 Adding up the line items in the “Expense Category” tables in Findings #5 and #7 in the 1/23/20 TRO Order that

relate to construction costs after the CLA closing, and related project advisory fees, shows that only $3,111,412.95

has actually been spent on the Resort Project since the CLA closed, i.e., much less than the $6,375 LVD Fund lent to

Front Sight.

4 Greer Decl. Ex. 3, pg. 13181: Front Sight 2016 Form 1120S: Schedule K, In7).
-6-
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F. The 2016 and 2017 Front Sight Schedule L Balance Sheet Shows Front Sight

Was Insolvent When It Made the Distributions to the Dynasty Trusts

i
!,

ntatah
II

5 Greer Decl. Ex. 3, pg. 13181: Front Sight 2016 Form 1120S: Schedule K, In7).

¢ Greer Decl. Ex. 3, pgs. 13243-44: Front Sight 2017 Form K-1, sec. 16(D)).

7 Greer Decl. Ex. 3, pgs. 13300-01: Front Sight 2018 Form K-1, sec. 16(D)).

8 Greer Decl. Ex. 3, pg. A-013181: Front Sight 2016 Form 11208, In. 27.

? Greer Decl. Ex. 3, pg. A-13215: Front Sight 2016, Schedule L, Total Retained Earnings.

10 Greer Decl. Ex
1 Greer Decl. Ex
12 Greer Decl. Ex
13 Greer Decl. Ex
14 Greer Decl. Ex
15 Greer Decl. Ex
16 Greer Decl. Ex

.3,

.3,
.3,
.3,
.3,
.3,
.3,

pg. A-013188: Front Sight 2016 Schedule M-3, In. 12.
pg. A-013238: Front Sight 2017 Form 11208, In. 27.
pg. A-13272: Front Sight 2017, Schedule L, Total Retained Earnings.
pg. A-013245: Front Sight 2018 Schedule M-3, In. 12.
pg. A-013295: Front Sight 2018 Form 11208, In. 27.
pg. A-13334: Front Sight 2018, Schedule M-2, Total Retained Earnings.
pg. A-013302: Front Sight 2018 Schedule M-3, In. 12.
-7-
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I
III. LEGAL STANDARD FOR SUMMARY JUDGMENT

Summary judgment is appropriate when there are no genuine issues of material fact in
dispute. NRCP 56. To obtain summary judgment, the moving party has the burden of showing
the absence of genuine issues of material fact. Cuzze v. Univ. & Cmty. Coll. Sys. of Nev., 123
Nev. 598, 602, 172 P.3d 131, 134 (2007). In deciding the propriety of a summary judgment all
evidence favorable to the nonmoving party will be accepted as true. See Short v. Hotel
Riviera, Inc., 79 Nev. 94, 103, 378 P.2d 979, 984 (1963). The purpose of summary judgment is
not to cut litigants off from their right of trial and therefore, should only be granted where the
“moving party is entitled to judgment as a matter of law and where it is quite clear what the
truth is[.]” Sartor v. Arkansas Gas Corp., 321 U.S. 620, 64 S.Ct. 724, 88 L.Ed. 967 (emphasis
added).

To defeat a summary judgment motion, the nonmoving party need merely come forward
with evidence sufficient to establish the existence of any disputed element essential to that
party's case, and for which that party will bear the burden of proof at trial. Celotex Corp. v.
Catrett, 477 U.S. 317, 322, 102 S.Ct. 2548 (1986).

IV.  ARGUMENT
A. The Findings Of Fact From A Preliminary Hearing Have No Preclusive Effect and

Dynasty Trust’s Reliance On Them Is Misplaced

Dynasty Trust’s Motion for Summary Judgment relies exclusively on Findings of Fact from
the Preliminary Order denying LVD Fund’s Motion for Appointment of a Receiver. This
reliance is misplaced. It is well established that rulings and findings of fact on preliminary
matters are just that — preliminary — and have no impact on subsequent proceedings.

“[D]ecisions on preliminary injunctions are just that—preliminary . . .” S. Oregon Barter Fair v.
Jackson Cty., Oregon, 372 F.3d 1128, 1136 (9th Cir. 2004). “The findings entered . . . in denying
plaintiff's motion for a preliminary injunction are not binding on this Court in conducting a trial

[on] the merits.” Nat'l Retailers Corp. of Arizona v. Valley Nat. Bank, 411 F. Supp. 308, 312 (D.
-8-
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Ariz. 1976), aff'd in part, appeal dismissed in part sub nom. Nat'l Retailers Corp. of Arizona v.
Valley Nat. Bank of Arizona, 604 F.2d 32 (9th Cir. 1979); Chinatown Neighborhood Ass'n v.
Harris, 33 F. Supp. 3d 1085, 1094 (N.D. Cal. 2014), aff'd, 794 F.3d 1136 (9th Cir. 2015)

(“[D]ecisions on preliminary injunctions are not binding at trial on the merits..."”).

“The purpose of a preliminary injunction is merely to preserve the
relative positions of the parties until a trial on the merits can be
held. Given this limited purpose, and given the haste that is often
necessary if those positions are to be preserved, a preliminary
injunction is customarily granted on the basis of procedures that
are less formal and evidence that is less complete than in a trial on
the merits. A party thus is not required to prove his case in full at a
preliminary-injunction hearing. Progress Development Corp. v.
Mitchell, 286 F.2d 222 (C.A.7 1961), and the findings of fact and
conclusions of law made by a court granting a preliminary
injunction are not binding at trial on the merits . . .”

Univ. of Texas v. Camenisch, 451 U.S. 390, 395, 101 S. Ct. 1830, 1834, 68 L. Ed. 2d 175 (1981)

“These rules are partly pragmatic, see Camenisch, 451 U.S. at 395 (“a preliminary
injunction is customarily granted on the basis of procedures that are less formal and evidence
that is less complete than in a trial on the merits”), and partly rooted in the fundamental principle
that courts should only decide actual issues of actual consequence to the parties, not provide
advisory opinions on abstract questions of law or policy.” A/l for Am.'s Future v. State ex rel.
Miller, 128 Nev. 878, 381 P.3d 588 (2012).

Applying these principles to the present Motion for Summary Judgment, the Findings of
Fact from the prior preliminary hearing are just that — preliminary — and cannot support summary
judgment.

B. There Is Substantial Evidence That The Transfers to the Dynasty Trusts Were

In Violation of The Uniform Fraudulent Transfer Act

In addition to the express terms of Section 5.18 of the CLA,'” which forbids the Piazzas

from diverting funds from Front Sight in a manner that materially affects Front Sight’s solvency

and ability to complete the Resort Project, the Uniform Fraudulent Transfer Act exists to protect

17 Section 5.18 of the CLA provides that: “Borrower shall not . . make any distribution of money or property to a
Related Party . . . if any such payment. . . might adversely affect Borrower’s ability to repay the loan . . .”
9.
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creditors such as LVD Fund. “The UFTA is designed to prevent a debtor from defrauding
creditors by placing the subject property beyond the creditors' reach.” Herup v. First Bos. Fin.,
LLC, 123 Nev. 228, 232 (2007). “Three types of transfers may be set aside under the UFTA: (1)
actual fraudulent transfers; (2) constructive fraudulent transfers; and (3) certain transfers by
insolvent debtors.” Herup v. First Bos. Fin., LLC, 123 Nev. 228, 233 (2007).

“A debtor is insolvent if the sum of the debtor's debts is greater than all of the debtor's
assets at a fair valuation.” Nev. Rev. Stat. Ann. § 112.160 (Uniform Fraudulent Transfer Act)).
As set forth infra, Front Sight’s transfer of funds to the Trust Defendants appears to be a transfer
to an insider in violation of the Nevada Uniform Fraudulent Transfer Act because Front Sight
was insolvent at the time the transfer was made and there was no fair consideration received.
Nev. Rev. Stat. Ann. § 112.180 (“The transfer or obligation was to an insider” ). “A transfer
made by a debtor is fraudulent as to a creditor whose claim arose before the transfer was made if
the transfer was made to an insider for an antecedent debt, the debtor was insolvent at that time,

and the insider had reasonable cause to believe that the debtor was insolvent.” Nev. Rev. Stat.

a5 12190, [
_ In re Flutie New York Corp., 310 B.R. 31, 52 (Bankr. S.D.N.Y.

2004)(Negative retained earnings in tax returns deemed sufficient to establish defendant’s
liabilities outweighed its assets and thus it was “indeed insolvent.”); In re Cox Motor Express of
Greensboro, Inc., No. 14-10468, 2017 WL 1207517, at *10 (Bankr. M.D.N.C. Jan. 27, 2017)
(“tax returns, especially those showing significant negative retained earnings, can be used as
proof of insolvency.”); In re Buffalo Auto Glass, 187 B.R. 451, 453 (Bankr. W.D.N.Y.

1995) (“Trustee has provided a copy of Debtor's corporate tax return for the time period in
question, which shows negative retained earnings. There being no evidence offered by Defendant
under Fed.R.Civ.P. 56(e) as to why that does not establish the corporation's insolvency at that
time, the Court finds that the tax return establishes Debtor's insolvency at the time of the

transfers by a preponderance of the evidence.”); In re Vill. Concepts, Inc., No. AP 14-2054, 2015

- 10 -
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WL 8030974, at *10 (B.A.P. 9th Cir. Dec. 4, 2015) (“based on Debtor's consistent and
substantial losses from 2008 through 2010, the accompanying negative retained earnings, and the
reported liabilities in excess of assets on the 2009 tax return, ‘it is implausible that Debtor was

solvent . ..”)

At a minimum, the balance sheet showing negative retained earnings raises substantial
questions regarding Front Sight’s ability to provide adequate assurance of its ability to perform
under the CLA. In re Washington Capital Aviation & Leasing, 156 B.R. 167, 175 (Bankr. E.D.
Va. 1993) (“The exhibit indicates negative income from operations, negative net income,
and negative retained earnings. Given Airborne's doubtful financial outlook I find that the

adequate assurance of future performance has not been shown.”)

.
e
.
I Doid Paimer Co. v. Commissioner, 69 T.C.M. (CCH) 1869, 1873 (1995)
(“[W]here, as here, the compensation resulted in negative retained earnings and a negative return
on shareholder equity ... it is reasonable to conclude that funds are being siphoned out of the
company disguised as salary.”) (citation and internal quotations omitted); LabelGraphics, Inc. v.
Comm'r,221 F.3d 1091, 1100 (9th Cir. 2000).

Moreover, such transfers are to an “Insider” as defined by UFTA. “’Insider’ includes: . . .
(b) If the debtor is a corporation: (1) A director of the debtor; (2) An officer of the debtor; (3) A
person in control of the debtor; (4) A partnership in which the debtor is a general partner; (5) A
general partner in a partnership described in subparagraph (4); and (6) A relative of a general
partner, director, officer or person in control of the debtor . ..” Nev. Rev. Stat. Ann. § 112.150.
Pursuant to NRS § 112.190, a “transfer made ... by a debtor is fraudulent as to a creditor whose
claim arose before the transfer was made ... if the debtor made the transfer ... without receiving a

reasonably equivalent value in exchange for the transfer ... and the debtor was insolvent at that

time or the debtor became insolvent as a result of the transfer....” Nev.Rev.Stat. § 112.190(1).
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