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Attorneys for Chapter 11 Debtor  
and Debtor in Possession    

UNITED STATES BANKRUPTCY COURT 

DISTRICT OF NEVADA 

 
 
 
In re  
 
Front Sight Management LLC, 
 
 
 
 
 
 

Case No. 22-11824-abl 

Chapter 11 
 
 
 
Hearing Date:  July 25, 2022 
Hearing Time: 9:30 a.m. 
 

 
DEBTOR’S OPPOSITION TO LAS VEGAS DEVELOPMENT  

FUND, LLC’S, MOTION TO TERMINATE STAY  
 

Front Sight Management LLC, the chapter 11 debtor in possession herein (the “Debtor”), 

hereby submits its opposition (“Opposition”) to the Motion to Terminate Stay [ECF No. 206] 

(“Motion”) filed by Las Vegas Development Fund, LLC (“LVDF”). In support of its Opposition, the 

Debtor respectfully represents as follows:  

I. INTRODUCTION 

By the Motion, LVDF seeks relief from the automatic stay to, among other things, prosecute 

its counterclaims and third-party claims with respect to pre-petition litigation between the Debtor 

and LVDF that was initially pending in state court, and is now pending before this Court as 

adversary case number 22-01116-abl (the “Adversary Case”), notwithstanding the fact that these 
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claims are now property of the estate.  By the Motion, LVDF makes “much ado about nothing” and 

attempts to glorify what can be resolved by an objection to claim into some complex litigation that 

only the state court can resolve (when in fact it is not complicated).  LVDF is an oversecured 

disputed secured creditor and it is the Debtor’s burden to object to LVDF’s claim.  Resolution of the 

counterclaims and third-party claims does not affect the validity and amount of LVDF’s claim.  

Resolution of the counterclaims and third-party claims, at best, brings more money into the estate for 

the benefit of the Debtor’s unsecured creditors and has no effect on LVDF’s secured claim. 

As set forth more fully in the Debtor’s opposition to LVDF’s motion for remand filed in the 

Adversary Case, most, if not all, of LVDF’s counterclaims and third-party claims are property of the 

estate as they either (a) are fraudulent transfer / conversion / waste / conspiracy claims or otherwise 

allege injury to the Debtor, or (b) implicate alter ego claims.  See, In re O’Reilly, 2014 WL 460767 

*6 (N.D. Cal. 2014)(“The Ninth Circuit has recognized that certain causes of action seeking alter ego 

liability, which allege injury to a debtor corporation, are properly brought by the trustee, such as 

fraudulent conveyance, conversion and theft”), citing Ahcom, LTD. v. Smeding (“Ahcom”), 623 F.3d 

1248, 1252 (9th Cir. 2010)(“ ‘an action by a trustee in bankruptcy to recover assets of the bankrupt 

by setting aside fraudulent and preferential transfers’; ‘an action by creditors and a trustee in 

bankruptcy for conversion by a corporate stockholder of assets of the bankrupt corporation’; ‘an 

action by the trustee of a bankrupt corporation against the sole shareholders on an alter ego theory 

upon allegations that … defendants deposited corporation funds into their personal bank accounts 

or that corporation funds were received by defendants personally’”) (quoting Stodd v. Goldberger 

(“Stodd”), 73 Cal.App.3d 827, 834 (1977)).  Therefore, LVDF has no standing to prosecute these 

counterclaims and third-party claims, and LVDF is not entitled to relief from stay.   

With respect to the direct claim against the Debtor, judicial foreclosure is moot as the 

company is in bankruptcy.  This Court has already found that LVDF is adequately protected with a 

sufficient equity cushion (not only based upon the value of the Debtor’s assets but in light of the 

stalking horse agreement).  The only relevant issues relating to LVDF’s disputed claim are (a) what 

claim, if any, is LVDF entitled to arising out of the construction loan agreement, (b) should LVDF’s 

claim be subordinated to claims of unsecured creditors based on LVDF’s inequitable conduct, and 
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(c) what amount should be estimated for LVDF’s claim for purposes of plan confirmation. Any 

litigation relating to LVDF outside of these issues is not necessary, a waste of estate resources, and 

will only result in additional money coming into the estate (and will not result in an additional claim 

of LVDF). 

The Debtor and LVDF’s original construction loan agreement (“CLA”) was for a $75 million 

construction loan to enable the Debtor to build a Front Sight Vacation Club & Resort (which would 

include vacation residences, RV Park, etc.), a retail area adjacent to the vacation club and a pavilion 

(collectively, the “Project”).  Given that the Debtor’s expected revenue from the Project would be a 

source of repayment of this construction loan, LVDF’s inability and/or refusal to fund the entire loan 

amount (beyond the less than 10% that was funded under the CLA) meant that the Debtor did not 

receive the “benefit of its bargain” and rendered the $6,375,000 that was funded useless.   

As early as January 2020, the state court made significant findings that (a) all of the LVDF 

loan proceeds were used by the Debtor in accordance with the terms required by the LVDF loan for 

construction purposes, and (b) LVDF failed to establish that the Debtor was in breach of the CLA as 

of January 2020. See, ¶¶ 1, 2 and 4 of the Findings of Fact, Conclusions of Law, and Order Denying 

Defendant Las Vegas Development Fund LLC’s Motion to Dissolve Temporary Restraining Order 

and to Appoint a Receiver entered on January 23, 2020 in the state court LVDF litigation.  I.e., when 

LVDF filed its counterclaims against the Debtor (including the cause of action for “Judicial 

Foreclosure Against Front Sight”), the Debtor was not in breach of the CLA and by filing a wrongful 

foreclosure action, LVDF made it almost impossible for the Debtor to obtain replacement financing. 

LDVF’s wrongful prepetition actions were a precipitating factor to the Debtor’s bankruptcy 

filing and it is clear that LVDF is continuing its scorched-earth litigation tactics post-petition (which 

tactics cost the estate on a dollar-for-dollar basis as LVDF continues to add all of its attorneys’ fees 

to its outstanding principal balance).  Litigating what is essentially a claim objection when all of 

LVDF’s claims against the Debtor do not increase or alter LVDF’s claim does not benefit any parties 

other than LVDF and its affiliates. 
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II. LVDF’s MOTION IS MOOT AS TO LVDF AS LVDF DOES NOT HAVE STANDING 
TO PURSUE ITS COUNTERCLAIMS AND THIRD-PARTY CLAIMS 

As explained in the Debtor’s opposition to LVDF’s remand motion [Adv. ECF No. 57] 

(which is incorporated as if fully set forth herein), remand is inappropriate for the simple fact that 

LVDF lacks standing to prosecute its counterclaims and third-party claims as they are estate claims.  

See Opposition to Motion to Remand filed in the Adversary Proceeding; see also In re Pacific Gas 

& Elec. Co., 281 B.R. 1 (Bankr. N.D. Cal. 2002) (J. Montali) (remand of estate claims inappropriate 

given third party’s lack of standing to prosecute said claims).  As the Pacific Gas court explained: 

Because (as discussed below) Behr lacks standing to assert her 
Fraudulent Transfer Claim. . ., those particular claims should not be 
remanded.  Such claims belong to the estate of Debtor and fall within 
this court’s core jurisdiction.). 

281 B.R., at 13; see also Ahcom, supra, 623 F.3d at 1250 (“When the trustee [or debtor-in-

possession] does have standing to assert a debtor’s claim, that standing is exclusive and divests all 

creditors of the power to bring the claim.”)   

The Debtor questions whether LVDF has standing to seek relief from stay given that the 

claims it seeks to prosecute belong to the estate and, thus, it is questionable whether LVDF’s 

“interests would be harmed by the continuance of the stay.”  See In re B&I Realty Co., 158 B.R. 220, 

222-23 (Bankr. W.D. Wash. 1993); Veal v. Amer. Home Mortg. Servicing, Inc. (In re Veal), 450 

B.R. 897, 913-914 (B.A.P. 9th Cir. 2011) (“[c]reditors may obtain relief from the stay if their 

interests would be harmed by continuance of the stay.”) citing In re Kronemyer, 405 B.R. 915, 913-

914 (B.AP. 9th Cir. 2009).   

Because the litigation should remain in this Court, and more importantly because LVDF has 

no standing to prosecute its counterclaims and third-party claims, LVDF’s request to lift the stay is 

mooted by the fact that not only is remand unwarranted but since the right to litigate these claims 

now vests in the estate lifting of the stay would not serve to vest in LVDF the right to prosecute the 

action—be it before this Court or in the state court. 

LVDF implicitly recognizes the flaw in its machinations to seek remand and a lifting of the 

stay by acknowledging that it is possible that this Court may “determine[s] that any of the claims are 

property of the bankruptcy estate and should not be prosecuted by LVDF.”  Motion, at 2:8-9.  
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Inexplicably, and notwithstanding LVDF’s lack of standing it nevertheless asks this Court to lift the 

stay “as to those claims for the limited purpose of the State Court hearing and entering an order on 

the motion for terminating sanctions. . .”.   Id., at 10-12.  Thus, on the one hand, LVDF 

acknowledges that it may not have standing to prosecute its counterclaims and then, on the other 

hand, asks for a lifting of the stay so that it can obtain orders on claims for which it has no standing 

to prosecute (and which affect property of the estate). 

In other words, LVDF admits the futility and mootness of its request to the extent this Court 

agrees with the Debtor that the claims at issue are property of the estate.  If so, then lifting of the stay 

serves no purpose because with or without a stay LVDF would have no right to prosecute these 

claims in any jurisdiction. 

Rather, and as set forth in the opposition to LVDF’s motion for remand, the litigation should 

remain with the Court precisely because the claims are now vested in the estate, not LVDF and 

LVDF has no right to prosecute these claims.   

III. THE LITIGATION REMOVED TO THIS COURT IS DEEMED STAYED AND 
SHOULD REMAIN STAYED, AS CAUSE DOES NOT EXIST TO TERMINATE THE 
STAY, THE CLAIMS THEREIN CAN BE ADDRESSED AS A CLAIM OBJECTION 
AND FRAUDULENT TRANSFERS, IF ANY, WILL BE ADDRESSED BY THE 
ESTATE AND THE CREDITORS’ COMMITTEE 

When a matter subject to the bankruptcy automatic stay is removed to the bankruptcy court, 

the automatic stay remains in place until, or unless, the bankruptcy court lifts the stay.  Fed. R. 

Bankr. P. 9027, Advisory Committee’s Note (1983) (“If the claim or cause of action which is 

removed to the bankruptcy court is subject to the automatic stay of § 362 of the Code, the litigation 

may not proceed in the bankruptcy court until relief from the stay is granted.”); see also In re 

Cashco, Inc., 599 B.R. 138, 148 (“where a state court cause of action is stayed, the litigation is 

likewise stayed following removal of the action to the bankruptcy court”).  As the real party in 

interest on the counterclaims and third-party claims made by LVDF, the Debtor does not seek to 

have the stay lifted because the Debtor believes that (i) cause does not exist to terminate the stay, 

and (ii) LVDF’s claim can be addressed in the claim objection and claim estimation process.  

Further, the estate and the Official Committee of Unsecured Creditors (the “Committee”) are 

currently investigating whether any fraudulent transfers occurred and, to the extent that investigation 
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reveals such claims, the Debtor and the Committee can seek redress at that time.  To be clear, the 

Debtor does not seek to abandon these claims, but simply address them efficiently in the context of 

its bankruptcy case. 

A. Good Cause Does Not Exist to Lift the Stay at this Time 

LVDF simply cannot meet its initial burden to establish the requisite cause necessary for 

such relief.  See 11 U.S.C. § 362(d)(1); In re Plumberex, 311 B.R. 551, 557 (Bankr. C.D. Cal. 2004) 

(“party seeking relief must first establish a prima facie case that ‘cause’ exists”); In re Curtis, 40 

B.R. 795, 799-800 (Bankr. D. Utah 1984) (“This Court holds that one who seeks relief from the 

automatic stay must, in the first instance, establish a legally sufficient basis, i.e., “cause,” for such 

relief.”).  As the In re Curtis court noted, “[m]ost cases arising under Section 362(d)(1) involve 

creditors holding secured claims who allege that there is insufficient equity in the collateral to 

adequately protect their interests.”  40 B.R. at 802.   . 

This is not a situation where there is insufficient equity in the property to adequately protect 

LVDF.  Compare In re Martens, 331 B.R. 395 (B.A.P. 8th Cir. 2005) (“cause” existed to grant 

creditor relief from automatic stay where Chapter 7 debtor failed to make any mortgage payments 

for nearly a year and there was insufficient equity in the property to adequately protect the creditor) 

with In re Snyder, 420 B.R. 794 (Bankr. D. Mont. 2009) (fact that debtor was behind in real estate 

taxes and filed two bankruptcy cases on the eve of foreclosure was not cause; the amended Chapter 

13 plan and an equity cushion protected the creditor).  Rather, LVDF is fully protected not only by 

its security interest in the Debtor’s assets, but also by the stalking horse agreement that ensures 

complete payment to LVDF (even under the worst-case scenario where LVDF would be entitled to 

the full amount of its claim).   

LVDF simply cannot establish that any harm would befall it if the stay remains in place in 

light of the fact that there is an equity cushion as to its claim and the counterclaims and third-party 

claims it seeks to prosecute are estate claims (with any recovery inuring to the benefit of the estate).   

In re Curtis, 40 B.R. at 802 (“[a] creditor’s mere unsupported allegation that continuance of the stay 

will cause it irreparable harm will not suffice”).  In other words, even if LVDF’s counterclaims and 

third-party claims have merit, no recoveries thereon would inure to LVDF’s benefit.  It simply has 
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no interest in the recoveries.  Rather, any such recoveries would inure to the benefit of the estate and 

general unsecured creditors.   

Nevertheless, and assuming that LVDF has standing, the determination of what constitutes 

cause sufficient to lift the automatic stay “is decided on a case-by-case basis.”  In re Kronemyer, 405 

B.R. at 921 citing Christensen v. Tucson Estates, Inc. (In re Tucson Estates, Inc.), 912 F.2d 1162, 

1166 (9th Cir.1990). 

In In re Curtis, a Utah bankruptcy court identified twelve nonexclusive factors (the “Curtis 

factors”) it weighed “in determining whether to lift the stay to permit pending litigation to continue 

in another forum:”1  

1. Whether the relief will result in a partial or complete resolution of 
the issues; 

2. The lack of any connection with or interference with the bankruptcy 
case; 

3. Whether the foreign proceeding involves the debtor as a fiduciary; 

4. Whether a specialized tribunal has been established to hear the 
particular cause of action and whether that tribunal has the expertise to 
hear such cases; 

5. Whether the debtor's insurance carrier has assumed full financial 
responsibility for defending the litigation; 

6. Whether the action essentially involves third parties, and the debtor 
functions only as a bailee or conduit for the goods or proceeds in 
question; 

7. Whether the litigation in another forum would prejudice the 
interests of other creditors, the creditors' committee and other 
interested parties; 

8. Whether the judgment claim arising from the foreign action is 
subject to equitable subordination under Section 510(c); 

9. Whether movant's success in the foreign proceeding would result in 
a judicial lien avoidable by the debtor under Section 522(f); 

 
1  The Debtor submits that the instant situation does not present the typical fact pattern given that, as 
set forth in the Debtor’s companion opposition to LVDF’s motion for remand, remand should not be 
granted because the counterclaims and third-party claims belong to the estate. Accordingly, the 
instant issue is not whether the stay should be lifted to allow a creditor to proceed before another 
tribunal, but whether the stay should be lifted to allow the estate, not LVDF, to proceed with the 
litigation in this forum.   
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10. The interests of judicial economy and the expeditious and 
economical determination of litigation for the parties; 

11. Whether the foreign proceedings have progressed to the point 
where the parties are prepared for trial, and 

12. The impact of the stay on the parties and the “balance of hurt.” 

 In re Plumberex Specialty Products, Inc., 311 B.R. 551, 558 (Bankr. C.D. Cal. 2004) quoting In re 

Curtis, 40 B.R. at 799-780; see also In re Kronemyer, 405 B.R. at 921 (applying Curtis factors).   

The Debtor submits that applying these factors to the facts surrounding the LVDF litigation 

illustrate that the Motion should be denied.  

1. Lifting the Stay Will Not Result in Partial or Complete Resolution of the 
Issues. 

Simply stated, the state court action will not resolve the core bankruptcy issue relating to the 

allowance or disallowance of LVDF’s disputed claim and the offsets thereto, and removing the 

litigation and granting relief from stay would essentially foreclose the Committee’s ability to 

participate in any objections to LVDF’s claim or attempt to subordinate LVDF’s claim.  Indeed, 

given (i) the facts surrounding LVDF’s failure to fully fund under its loan agreement, (ii) LVDF’s 

wrongful foreclosure action (which impacted the Debtor’s ability to obtain takeout financing), (iii) 

its exorbitant fees and interest (in excess of  $4.6 million on a $6.375 million principal loan amount), 

(iv) its postpetition scorched-earth litigation tactics when it is an oversecured secured creditor 

(which tactics are costing the estate an astronomical amount of fees given that the estate is liable for 

Debtor’s counsel’s fees, Committee’s counsel’s fees and potentially LVDF’s fees), and (v) its 

multiple stay violations [Adv. ECF No. 51], the Debtor believes that it may be appropriate to seek to 

equitably subordinate LVDF’s claims to those of general unsecured creditors.  Litigation this action 

in another forum could result in inconsistent rulings and orders, and any state court judgment would 

not be res judicata with respect to the Committee their rights vis-à-vis LVDF. 

This factor favors maintaining the stay. 

2. The State Court Claims are Intertwined with the Bankruptcy Case. 

The Debtor’s claims in the litigation go directly to the extent and validity of LVDF’s claims 

and whether the Debtor has offsets to such claims – i.e., they are core claims pursuant to 28 U.S.C. 

§§ 157 (b)(2)(A), (C), (K) and (O).  While the Debtor initiated the removed action, in the context of 
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this bankruptcy case, LVDF has a secured claim pursuant to its deed of trust and it is the Debtor’s 

burden to object to that claim and assert any counterclaims and offsets.  LVDF’s counterclaims and 

third-party claims in the litigation are also core claims relating to purported fraudulent transfers or 

other causes of action alleging injury to the corporation.  The state law claims are not collateral to 

bankruptcy and are not the type of claims contemplated by Congress as appropriate for relief from 

stay.  In re Curtis, 40 B.R. at 804-805 (“Congress contemplated that relief from the stay may be 

appropriate to permit state court adjudication of such matters as divorce child custody and probate 

proceedings where such matters bear no relation to the bankruptcy case”).  Rather, this Court has 

jurisdiction over LVDF’s claim and can enter final judgment thereon.  See Stern v. Marshall, 564 

U.S. 462, 503 (2011) (bankruptcy court only lacks jurisdiction on state law claims that cannot be 

resolved in the context of resolving a creditor’s proof of claim). 

This factor favors maintaining the stay.  

3. The State Court Action Does Not Allege Claims Where the Debtor is a 
Fiduciary 

There are no claims in the state court action founded upon the Debtor in its capacity as a 

fiduciary.   

This factor does not apply. 

4. The Bankruptcy Court Is the Specialized Tribunal with Respect to 
Claims and Claims of Fraudulent Transfer 

Although LVDF touts the bona fides of the state court, it is clear that this Court is not only a 

specialized tribunal, but one specifically established to determine claim allowance, claim estimation 

and the subordination claims.  To the extent the counterclaims and third-party claims are fraudulent 

transfer, conversion and alter-ego claims, they are estate claims that both the Debtor’s financial 

advisor and the Committee’s financial advisor are investigating.  LVDF cannot credibly claim that 

the state court tribunal was established to hear the particular causes of action at issue in the removed 

action.  See In re Curtis, 40 B.R. at 800 (identifying examples of specialized courts designed to 

handle particularized claims). 

This factor favors maintaining the stay. 
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5. Insurance Is Not an Issue 

This factor is not applicable. 

6. The Debtor is Not a Mere Bailee or Conduit in the State Court Action 

Here, the Debtor is both the plaintiff and a counter-defendant in the state court action.  The 

Debtor is not a mere conduit.  Rather, the Debtor and its loan with LVDF are central to all claims 

brough in the removed action, and most, if not all, of the counterclaims and third-party claims are 

estate claims affecting estate property. 

This factor favors maintaining the stay. 

7. The State Court Litigation Would Clearly Prejudice the Rights of Other 
Creditors 

There is no question this litigation prejudices the rights of other creditors.  The United States 

Trustee appointed the Committee on June 9, 2022 and the Committee has a fiduciary duty to all 

general unsecured creditors to, among other things, investigate the Debtor’s assets, liabilities and 

financial condition as well as estate causes of actions and the Debtor is cooperating with the 

Committee’s investigation. LVDF’s counterclaims and third-party claims belong to the estate, and as 

explained in detailed on the Debtor’s opposition to LVDF’s motion to remand any resulting recovery 

would inure to the benefit of the unsecured creditors, not LVDF.  LVDF simply has no right to 

prosecute fraudulent transfer claims and other estate claims, including other claims that are merely 

fraudulent transfer claims in disguise.  It, likewise, has no right to the proceeds of any such claims. 

This factor favors maintaining the stay. 

8. LVDF’s Claim May Be Subject to Equitable Subordination 

Based on the Debtor’s allegations of LVDF’s malfeasance—agreeing to provide a $75 

million loan and then funding less than 10%--and the Debtor’s claim of damages as a result thereof, 

it is quite likely that LVDF’s claims may be subject to equitable subordination pursuant to 11 U.S.C. 

§ 510(C).  Although is it premature to make this ultimate determination, it certainly cannot be ruled 

out at this stage and the stay will allow the Debtor and the Committee to conduct a thorough 

investigation thereon.   

This factor favors maintaining the stay. 
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9. Section 522(f) Is Not Implicated 

This factor is not applicable. 

10. The State Court Action Is Not Ready for Trial 

LVDF does not seek to try the underlying action or declare that it is ready to do; rather, it 

seeks to impose terminating sanctions against certain individuals that, in turn, will cause significant 

harm to the Debtor.  Notably, while LVDF claims harm because of its inability to take depositions, it 

failed to go forward with Section 2004 examinations of these same principals notwithstanding its 

right to do so.   

The Debtor submits that LVDF does not want to try this litigation on the merits, but rather 

seeks a gotcha result that, in any event, will not benefit LVDF—because the proceeds of any 

fraudulent transfer action belong to the estate, not LVDF. 

This factor is neutral or favors maintaining the stay. 

11. Judicial Economy and Expeditious Determination of the Claims Will Best 
Be Served by Maintaining the Stay 

As explained above, LVDF’s counterclaims and third-party claims do not belong to LVDF 

and the Debtor’s and the Committee’s respective financial advisors are investigating the existence of 

any fraudulent transfers.  To the extent there are fraudulent transfer claims, those claims are core 

claims pursuant to 28 U.S.C. §§ 157(b)(2)(H) and this Court may make a final determination on such 

claims.   

Allowing the estate’s financial advisors (one employed by the Debtor and one by the 

Committee) to conduct their investigations without the Debtor incurring substantial fees to litigate 

these claims promotes judicial economy especially where, as here, it is unsecured creditors, and not 

LVDF, that will stand to be harmed by the lifting of the stay and the fees and costs associated with 

the litigation—which will simply serve to reduce the corpus of funds available to the unsecured 

creditors and will increased LVDF’s secured claim.  If past is prologue, LVDF (even though its lacks 

standing) will continue to bombard the Debtor with motions and filings whose twin purposes are to 

deflect from LVDF’s wrongful conduct and drive up estate costs.  Rejecting LVDF’s request for 

remand coupled with maintaining the stay will provide this Court with complete oversight and 

control over these issues for the benefit of the estate. 
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This factor favors maintaining the stay. 

12. LVDF Cannot Establish Any Harm if the Stay Is Maintained 

As discussed at length above, LVDF cannot identify any harm it has or will suffer by 

continuance of the stay.  These are not its claims; the proceeds, if any, from these claims do not 

belong to it.  It is protected not only by the value of the Debtor’s property but by the stalking horse 

agreement.  As explained by the In re Curtis court, this is the most important factor for the Court to 

consider: 

The most important factor in determining whether to grant relief from 
the automatic stay to permit litigation against the debtor in another 
forum is the effect of such litigation on the administration of the estate. 
Even slight interference with the administration may be enough to 
preclude relief in the absence of a commensurate benefit. 

40 B.R. at 806.   

Here, lifting the stay will negatively affect the administration of this estate, will considerably 

delay what should merely be an objection to LVDF’s claim and and will not result in finality with 

respect to the LVDF’s proof of claim.  Of course, this factor, as with the others, focuses on the harm 

in allowing the action to proceed in another tribunal [id.], and not, as here, the continuation of the 

litigation before this Court.  As explained in the opposition to the motion for remand filed by LVDF, 

these are not LVDF’s claims to prosecute and, if anything, the Committee has a right to investigate 

and be heard both with respect to the Debtor’s objection to LVDF’s claims and with respect to 

LVDF’s counterclaims and third-party claims (which are mostly, if not all, estate claims).  

On this record, LVDF cannot identify any harm, let alone that the harm to it would outweigh 

the hardship to the Debtor, its estate and its creditors.  In fact, LVDF has no legitimate basis to have 

pursued its counterclaims and third-party claims against the Debtor prepetition as it was significantly 

oversecured at all relevant times as it was the first lienholder.  Pursuing fraudulent transfer and 

related claims alleging injury to the corporation when the value of LVDF’s collateral far exceeded 

the value of its claim at all times is inexplicable as it resulted in over $4.6 million in fees and interest 

on a $6.375 million principal balance.   Prepetition, LVDF was the first priority lienholder over the 

Debtor’s real property and instead of consenting to the Debtor’s attempt in October of 2019 to 

interplead the entire principal loan amount plus $700,000 in fees, LVDF fought this attempt and 
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argued that the loan specifically provides that there is no prepayment – despite the fact that 

Paragraph 5 of the Promissory Note states as follows: “Prepayment.  The Principal Balance and 

accrued interest thereon may be prepaid in full or in part only as provided in the Loan 

Agreement.” See, Exhibits 2 and 5 to the Dziubla declaration filed in support of LVDF’s opposition 

to the Debtor’s first day motions [ECF No. 37]. See also, October 23, 2019 state court transcript, 

23:1-18, a copy of which is attached hereto as Exhibit 1.   

Given what happened prepetition with respect to what appears to be an abuse of process, as 

well as the postpetition stay violations and onslaught of motions filed by LVDF, the Debtor submits 

that all litigation involving LVDF should remain before this Court to ensure a timely claim objection 

and claim estimation process so that the Debtor can successfully emerge from bankruptcy as a viable 

going concern.  The only parties that will be harmed by the Motion be granting and this action being 

remanded to state court are the Debtor, its creditors, its employees and its customers. 

This factor favors maintaining the stay. 

B. The Claims for Relief Can Be Determined in the Claim Objection and Claim 
Estimation Process or, the Stay May Be Revisited if the Committee Seeks to 
Pursue Estate Claims 

At its core, this is a claim objection dispute.  The entirety of this dispute between LVDF, on 

the one hand, and the Debtor and its principals, on the other hand, is over how much, if anything, the 

Debtor owes LVDF.  But, this is not a two-party dispute because the unsecured creditors may have 

rights that are affected by this dispute.  To the extent that the Debtor is correct in its theories and 

LVDF breached and failed to honor its contractual obligations, and those breaches led to the 

Debtor’s demise, LVDF’s claim may be subject to disallowance or subordination.  It may be subject 

not only to objections by the Debtor, but also objections by other creditors.  LVDF does not explain 

how other creditors could intervene in the litigation (especially if it were remanded).  Likewise, 

LVDF does not explain how these creditors would be barred by res judicata or collateral estoppel, 

such that LVDF’s attempts to secure terminating sanctions would not prevent other creditors from 

attacking LVDF’s claim and seeking subordination—thus leading to a multiplicity of effort, not the 

judicial economy the stay provides. 
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Conversely, if LVDF’s claims that certain insiders received fraudulent transfers (whether 

denoted a fraudulent transfer, conversion, conspiracy, alter ego, etc.), those claims will not impact 

LVDF’s claim as it has no right to any such proceeds. 

LVDF seeks a rush to judgment, not on the merits, but based on terminating sanctions whose 

entry may impact other creditors and the Debtor.  LVDF’s attempt to push forward (on claims for 

which it lacks standing) is the antithesis of the fundamental purpose of the automatic stay, which is 

to give “the debtor a breathing spell from his creditors.”  Benedor Corp. v. Conejo Enters., Inc. (In 

re Conejo Enters., Inc.), 96 F.3d 346, 352 (9th Cir.1996).  As explained by one bankruptcy court: 

While this breathing spell is often thought of in terms of relief from 
collection efforts, to this Court’s mind a related fundamental purpose 
is to provide relief from litigation. While plaintiffs typically choose the 
forum and direct the pace of litigation in nonbankruptcy courts, it is 
the debtor who chooses the forum and directs the pace of much 
litigation in bankruptcy court. For example, while creditors can file 
proofs of claim at virtually any time, they are not in charge of 
scheduling the litigation to resolve those claims. There is not even a 
contested matter until the debtor or someone else objects to such 
claims, and the Bankruptcy Code imposes no deadlines for such 
objections. Consequently the timing of the initiation of contested 
claims litigation is basically put in the hands of the debtor, debtor–in–
possession or trustee. This breathing spell permits the debtor to focus 
on matters of more general importance to the estate and the creditor 
body, such as stabilizing operations, stemming losses and returning to 
profitability, selling burdensome assets, and negotiating a plan of 
reorganization. While the debtor focuses on those issues, it can put off 
claims litigation even until after confirmation of a plan by the simple 
expedient of not filing objections to claims until it is ready to focus on 
that process. Consequently the “breathing spell” provided by the 
automatic stay is not merely for the benefit of the debtor, but is for the 
benefit of the entire estate and creditor body. Thus for this reason as 
well, the administrative bankruptcy processes are better suited to the 
interests of multiple parties, which is a valuable benefit to the estate 
that should not lightly be foregone simply due to the happenstance that 
a creditor’s litigation was close to trial or close to judgment before the 
bankruptcy case was filed. That fluke of timing has little or nothing to 
do with what the debtor’s energies and resources should be focused on 
for the benefit of the entire estate and creditor body.  

In re Patel, 291 B.R. 169, 173 (Bankr. D. Az. 2003). 

Thus, the Debtor submits that continuing the stay will allow the Debtor to focus on the more 

critical, urgent affairs of, among other things, proposing and confirming a plan of reorganization.  It 

will also allow the Committee time to complete its investigations into the allegations made by LVDF 

as well as its investigations of LVDF’s claims. 

Case 22-11824-abl    Doc 253    Entered 07/11/22 16:56:29    Page 14 of 101



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

 

 15 
 
2809371 

IV. CONCLUSION 

Based on the foregoing, the Motion should be denied.  
 
Dated: June 22, 2022      Respectfully Submitted, 
 
        BG Law LLP 
 
 
          /s/ Susan K. Seflin   
        Susan K. Seflin 
        Admitted Pro Hac Vice 
        Attorneys for Chapter 11 
        Debtor in Possession 
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